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5095 67 CIV 5095 


Jury demand date: JUDGE E WEINFEL 


BETTY LEVIN, on behalf of he rself and all ot other ae 


TITLE OF CASE 


(CLASS ACTION) yp ATTORNEYS 
i| hae 
Tl For plaintiff: 


“holders of the Class B Common Stock of Missouri _ 
and on behalf of said 
~ Corporation & Robert LeVasseur=intervenor-9- -30-68_ 
5/1/68-A Alle chang Corporation = intervenor plaintiff. 


Pacific Railroad — Comnany 
vs 


| Orans, Els sen & Folstein(, 


\} 
a ne “JO-Bast-40th-Streets-N¥- 1006 ‘1 Roc 
| Es eliza PAM 06 
\onovan ,J ..cure,Newton,£- Irvine 

or Al’ eghany Corp) -2-Witkl Sine N¥-2 Ou8s 


ie pees RIVER CORPOR CATION, Changed [to 30 J.ockefeller Plaza NY 10020 1,f9—h) 
~HESSOURT PACIFTC RATLROAD Cui PANY, __|| Peres sitz Levy Haudek & Bhock —— ___ 
oa RO! REPT H. CRAFT, __|| (fo° Robert laYanogur) 295 Madison Ave 
S60. NAVISe and 2.2% ae NYC,NY 10017. 
THOMAS F. MfILBACK_ = I ta sah iene 
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Naa eae ee ar | Dewey Ballantine Bushby, Palmer & Wee 
A Nee eee eo |) UAC. 5 ema ORTGNNETS Ss 
aus ears eee Ht NYC,NY ce 2s pan ee : 
\ Bi Ca wes 5 ait aes & Cromell. 
i ee Z f Bs Attys. for. Wsesort Pacific R 
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STATISTICAL RECORD es COsTs 
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67 CIV 5095 BETTY LEVIN, on behalf of herself and all other ,etc. vs, MISSISSIPPI RIVER. Gapv 


CORPORATION, et al > | 


DATE PROCEEDINGS 


Dec. 29-A9| Filed saan int. and tested mn 


2» 2-63 Fhe ed Order extending tins tested eo Caxoent.©.0. Dabs) t0-anauer-oe comlaint— 
2/23/68, Metaner +0-anewer-gpmntaint Set 


Jan 2 08 ed defts' not notice to take ‘deposition of pltif Pol ‘sup. issued 


AJan eet Filed suxymons ~ mons “ return service as_ follows: _ Soils 


Mississippi Rive River Corp. by i ir, Craft 1-11- 1-63 x ysl ey nae 
| Missouri Pacific RA Co, by T.H. O'Leary 1-44-68 
_ Robert H. Crait pe personally 
Bike Thomas F,. Milbank per: a=.’ 
Feo 1-60 Filed defts' (Mississipoi River Corp,, ct ano.) affdvts. & show cause 
: | __ fer, etc.-ret, 2-13-i:5 
Feb 1-60 |Filed gsefts'(Mississippi, et ano.) memorandum_in support of their mat 
eo 7-68 |Filed stip. & order ddjourning deposition of pltff, sine die.-Cooper,dJ 
Feb 9-60. |Filed stip. adjourning motion filed 2-1-68 to 2-27-60 (M4) 
Feb.26-60 |Filed affidavit of William E. Haudeks eee 
ea = Lito Affidavit “of Sheldon 


vHet % iSe&ne 


| Sppes th pon. to. moti ons _to. transfers 


ed Ghent Matin SNE “1,23/68, together - with af 
suoport thereof, =. Sie; ar Se 8 A ae Oe 
i Memorandum in support of motion of Alleghany Corp. forleave to in 
Apr .32-60 | Filed sti pilptton_adjauzn: + notion now ret. 1/23/68 

Kor 26-68 F118 ders: (iiss iestzns River Coro., et ano.) affdvt, in response 
i Alleghany Corp, for leave to intervene __ A a [soe 
pr 26-68 Fi 5-8-Fiisd _defts'(Mississippi River Corpes et Ane) memorandum in _response to motion ¢ = 
ty Alleghany Corp, for leave to intervene - 

Npr.30-68 (Filed (in court) Affidavit of Granville vhittlesey Jr. (Reply affide 

Apr.30-68 ‘Filed (in-court) Reply Memorandum in su: vert of: maticn_hy Alleghany Corp.to inter 

fay 2-68 73 Piled MEMO.END, _on_ motion papars filed 1/12/68, The_cnn0s ing defendants "¢ 


wee categorically 99. ose" the movant's intervention here but m gre st 
UAE DESEERCA » 2 eee ree which the Court finds impersuasive, The motion 
mpg antede So ordered. McGurey, Je paler ees 


1int of Interve laintiff Alleghany | Corpannt Sone 2 ee) 


‘sued additional summons _ 


acon “Filed additional swmions é& return, served_?,C, Davis personally 5-9-68 


June. 5-68 Filed stip. & order extending time of deft. T, C. Davis to answer the cocplain 
Tto a date ten (10) « days followi ing the entry of an order detezmining the motion by 


| deft3e Mississippi River Corn. ct_ano under 28 U.S.Ce —UW:0_and_Hules 12(h),19(b4 
el REE ae @ R.OfS.P. and trat the time within all defts, are aa to answer 
Serr | “the complaint of _plaintiff-intervenor is extended to a date ten (10 0) days follow 


+e z the entry of an order determining the motion by defts. Mississippi River Cor 
FY 


‘ano under the same ‘Fulles.=-Hotleve Je 


june 12 28-60. pPEipvnd transcript of racord of -praceedings_of- 3-15-48 before Herlands, - Je 


a 


eal sheeted a: 22 tat sg Pad a 


|“iled reoly memorcngum in supnort af motion +9 trangfon dismiss | Ss 
SaaS 8 ‘*iled pin courte 
far, Were 1 ed D1 lainti:® Bk ts nemorndy Gan at 


yi 
idayit 


bof jQnelidan tte 


_ 
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495°“ Betty Lévin.vs. Mississippi River “orp. et oy or ci. e095" 


Pe ee Me WEINFELD oe 


DATE PROCEEDINGS 


Tafendants!' mot ns are “hereby denied in all fl respectse-- 


mi 


& order extending ti: me_of "atv a an anes tee Baialok At ae 
Alleghany o 0-26-68.---Clerk ¢ 


jar Carp 7 ANSWER to to Complaint 
i Corp ANSWER to Pltff- -Intervenor 


“ic “R-Co., Rodert H (Graft T.C. Davis & T — Wil bank 


|. tea ds, de 
ug.14-68 | coped. su 


Fried De fts ee 
ANSWER to complaint — 


Filed above named defts ANS‘JER-to pltff-in -intervenor 


*og-> S& 


ny 
F led notice to take ceposition of pltff intesve mvenor._,_ Ym! 


pie, Teese io 


Filed ae affidavit and notice of notion to main omatatain as =e ass 2 mee, 

| rete 9-17 : Ps PS eee 

Sep. abs 9-65, Filed plaintiff's m memorandum _in support of motion ea 

Filed affidavit md no . notice of motion of Rove Robert Vasseur for ] ur for “Teaue t t y-antarvens; |= 
rete 9-2);-68 _ : 


Seve n-<a Filed memorandum in n_ support of “motion “to intervene. ee 
Filed plaintiff's | afri idavié c onsenting to the intervention of of Robert “EeVassours ee 
Sep. 16-68 Filed stip. adjourning motion ret. 9-17-68 to Garh-f8,_- 

Sep. 20-00 Filed affidavit of Michael M. Maney in opposition to motionto 


Filed memorandum of “Missouri ‘Pacific Railroad Company et ale ae 


' : Sepe Sep. 9-68 


~ 9% . 


~68 Filed affidavit of John E.Tobin & Sheldon H. Elsene (filed in court. 
Filed reply memorancum with respect to aule 23 Motion. (filed in court. 


“Filed 1 memo endorsed or on! motion fi filed 9- 9-48- --Motion “granted f following Saas 
_ Settle ord order o on 1 5 day days notice se.--Bryan, « da. a 
Sep. 2h-64 Filed reply affidavit of William E. Haudek.. (filed in courte) 90 - * ot du 
“Filed memo endorsed on motion filed 9-11 -bfi.<-Hotion gramted following argunente 
Settle order on 5 days noticee--Bryan, Je 
Sep. Sep. 30-68 Filed order of intervention that Robert “LeVasseur has-] inva 3 “to a emrerony 
_______| cause, is hereby mde. a_party_ plaintiff, and_may_Site.o_conala n_th 
___ cause in the same manner and with like-effect as of named an p D . 
plaintiff to this cause. The titie of this action is hereby am smear tail to rend oe 
_ as“indicated,=-Eryan, J. mn en eT 
Oct. — Filed complaint in intervention of Robe-t. ialianaars “(no summons Issued. } peer 
ct. 10-69 Filed notice of settlement and order--Urdered that this action is determined to 


__be a class action within the_provisions of Rule 23(3), -(b)1 and (2 (2), FRCP and 
ee ANE SC SP OTE AE , mn___(Consented % 


Oct. 21 2 
Oct. 30-68 “Filed J ANSWER < ‘of defts. Mis: dren Pacific Re 'R. Co. + et. al. o “complaint < of Robert | 


lov lov, 1-68 
Nav. 1-68 


“Filed affidavit of Michael MM “Maney of ‘service by, mail. 

_Filed plaintiff's notice of “rejeotion and “return “of paper en entitled WWotice roe 
___ Appearance and Demande. 

68 _|Filea affidavit of Gilbert Ps Strelinzers me 

} |Filed stip. & order extending time of deft. Mississippi River Corp. to answer th 
teas xed romplaint to_ to 11-22-68 and time of plaintiff LeVasseur to make any motion under 


_| FRCP 12(f) with respect to the answer of defts. Missouri Pacific Railroad Co. 


Ri eauee et al is extended to 12-2-68--HacMahon, Je 5 Roe eee 


You, Lb ~5 Fil ed. rr ISWER_of defte. Mississippi River ‘Corporation. to _c omplaint. of Robert _ 


ST boES “ptled Interroms, propounded by pltifs, to £t, Missouri Pacifia— 
Bee a CR oe at ag « to ft. ssourd Pacific — 
OVe29=04~ “t1ed_ Notice of Intention to intervene 
uecall-<( 7ilod stip snd Order time of deft. Missouri Pacific RR Gd. 
| to object to interrogs, gn pltiis, be dxt. trom 1275-68 + 
Le TEE ine ie of. « der f5.co answer interrogs. is ext.to 2-6-6 


roake, EES OF 


" Contig P eeu 


2 see - . . > “+ *s +2: ae 
STHiv..5095 = 1% VL BR ee 
‘ ; Betty Levin, etc. Vs., Mississippj River Corp.,et aL 
‘ ° - ne 2 enate Jn 
t . te oaetar 
5 a . . +2 
| ae DGE-WE 
SOS a eee 
DaTE PROCEEDINGS 
Jec.19-65 Filed effidavit = Notice of motion of nosalie 


to intervene as pltir.=--ret. 1-7-69. 


emorandum of Rosalie J. Leventritt,et al in support of 


pplication for intervention. a aye nes 
j3¢.19-66 Filed pitri's interrogs. to dott. Mississjppi River coro. 
Dec .27-68 


a |____objections to interrogs. he ext. to lelh.69 =-so order 

Jan. 3-69 of $. Missour Pacific to ob 

Ja ne do04 Filed atip_and order _tine_o 2ef5 oi este Pass as ar dare: 2 
___ answer interrogs. is ext. from 2-6-69 to 2221-69 = so ordere 


in-6=69 Filed Stip.(pltifs.Betty Levin) the notice of motion ret, 1-7-69 ba 


J8NsT0-69 Filed Memorandum of Deft. Mississippi River Corp. and Missourl aati 
____Paciric Railroad Co. in oppesition to motion for leave ‘to inter 

Bt ret. I=-1j-69 ss ALT A NS ET I 

Jan-10=69- Filed Memorandum of Pitff3s in Opposition to motion for leave to. 

Re ae Slgst see a ee ices Dae a aa 

Jan.10-69 Filed Affdvt. on behalf of pvltffs.in opposition to motion fer leava- | 

to intervene pet. 1-1-69 => 
war. l0=69 Pi ed 


_Stip and Order time of deft. Mississippl River Corp. to fi1 
Jan.20-69 Piled stip and Order time of deft. Miss.River Corp._to file ob 
od stipe 21-21-69 so ordered Bryan,:J. _. Bodh 
| 2m1-69 amd2-3-09 to 2-17-69, --weinfeld, Je _ a 
to 2-21-69 --s0 ordered--Edelstein, J, 


| abjections to interrogs, ext, to Jan. 5 and time to answer inte: 
‘ eXt. to 1-23-69. so ordered - Herlands, J. Mains 
|___, to interrogs, be ext, to 2-8-6959 - so ordered + Bryan, J, 
Nan. 31-69 Filed stip and Order time of deft. Miss.River Carn. deme ° 
| 
Feb/6-59 Filed stip and Order - time of defts, Mississippi River C 
- __Missouri Pacific RR Co. to object to the interrogs ; 
reb.150-69 Filed stip_and Order time of defts. Missouri Pacific ReReCOe and 
|__ Mississip i River Corp. to object to interrogs,. ext, from 2-17-65 
ved. 26-69 Piled Memorandum of deft. Miss.Pac.a2h Co. In support of objections 
? Lee, SWOSPORS on aE AS: wi 
+26-69 Piled defts. Ob ections to interrous. ret. 3-13-69 Room 506 1 


6 
(Notice of Mot ion) 


Bo2Eoo ) Filed Memorandum of det't. Miss.Rivercorp. in “support of objection: 
to interrogs. 


» 
Fe 


ed.26-69 Filed dert. Notice of motion ret. 3-13-69. 16 A.M. Room 506 to sust 
° objections to interrogs. 


War.10-69 Filed stip and Order time ror dert. Missouri Pacific R, 


R.Co. to 
|. answer pltffs. interrogs. is ext. from 3-3-69_to 3-10-69,<>. 


Mar.12-69 Filed stipulation that det>.—mat "pi ané-Wissuareee= 
— Pac Ha Re Re retro 3! ty Batbangdyt eee hes5 arp: —and-Mtssour}— 
Mar.19-69 Siled deft3. stipulation tnat the motions of Miss.Riv.Corp, and 


_..Missourl Pac. R.R.Co. for orders pursuant to Rhles 30 b and 


SAG ad 
Jun 13-69 Filed memo end. on motion ftled Feb. 26,1969 =motion consénted to 
as SET SER! Lie Settle order on ‘notice --Tenney,J. ~ PRE ead aC RUES TEN SC? fae nge 


lun 13-69 Filed memo-end. on motion filed F b._.26-1969_--. motion. conse. tedth;— 
_ | settle order on. notice. --Tenney,J, ope He | 


of PI—LK—14-3-6)— 12 — 2946 


hactctaar ecu 


ADE: WERFELD— = 3 


‘Jun 19-6 ed transcript of record of. proceedin nap Jee, 1969 = a 
‘} Jun 25-69 Filed stip a setae ae - the of proceedings Jan 15 1960 Henke RR Ge 
| and Mmssissippi River Corp. for or 
objecting to certain interrogs. by_ pleff, ret. 6-12-69 2 
hereby consented to. Pursuant to Gen. Rule 9 f of t che rules ° 
—_—this_Court the- objections of MoPac_t: ogs._ have heen. 
en counsel as_ indicardi, ste --so ordered == 


“1é=69 Figs supatenencal-ansuare to. pit 's to pltffs. interro 
|: Paesatse BR 
EE ne Eap lication for intervention,— 
TREE Filed pinion #360 -- Accordingly, anplicant is hereby denied 
} | permission to intervene pursuant. to FRCP 24_b.__The motion 
____ denied inall respects. so ordered -- Herlands, J. mn 
t B « def siae i 
Ref onsen cubation OF aN OPA Sa tarp seen emt Bm 


Filed ORDER _that pltff shall file a notes of issue & ue & statement at_ of readiness adiness with 


___ 270 days or action to be _dismissed-£!zlstein, Ch ‘J. 
___ Filed stip and id order that time tor plt?ff Allegnhauy Co 


o o serve 
or onject to the interrogs., oy defts is ex extended from 12- 
1-10-72 Ryan J. 
‘Jan _10-72| Fided stip & order that time for pltff Alleghany Corp arve 
RE a: Cnn ip TpRareR rant is scopy St from_l=l0=72_ta-L= ~ 
} 9 


marlaa of dette 
leposition of a, 


arrose, 


pe iad Witness Wilt . 
| _of the following “persons as indicated. 


jana? yd Filed pltffs'_notica. to fake deposition of: iiyer Dick &- _on a Ca 
ne 6-72| Filed pltff's notice to take deposition of a witness William Wyer on 6-17- 


oC 


—Filed nltffs! notice ta take deposition. of. witness HS Equities en_6-20- 
shed pps» interrogs “propounded by pltffs deft Mississippi River Corporation, 


it, Lae i i Weft Missouri Pacific RR Co, 


Siled aE Order that, nur: uuant to Janeral mules 9 (Cf) of the Rules @ this 
_smrt_cervaia of tna. objections.of Allechan Jorp. ta interrors propounded b 
5 on ll-11-71 hava been resolvad betwean counsel as indics .i_Timeof pl 
whany corp, to serva answers tothe -toressoing. interrogs is ext--toJune—2 
<9 Ordarad- Weinfald J, ORES EWS SW Arh 
sil ad Amanded and sumlemental ancuers to interrogs Submitted by pltff. ‘ 
_Piled page of Motion res Ansuey—interrogs~-Ret~-in-ROOM-2106— before Wain fetds~ so 
peels nes at n_7/20/72. at—10..aM___ SPLae ROME SERS are et SE ESA 
‘Jul 12-72 1 Filea | Notice to take Deposition_of Alleghany Corp. = 
Jul_12-72 Filed Memorandum in support of efts’.motion_to compel_discovery,etc, _..__ 
Jul_12-72| Filed stimlation and order extending defts. Missouri Pacific Railroad Co. and 
BS Secs | Mississippi River Corp.'s time toanswer or_ object to Interrogs. ae 
a mre —relalAlis See sy mae $$ 
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ot om 
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ee SS 


PROCERDINGS ASSIOND 0 WEINFELD J. 


FORATYON) AMENDED & SUPFLEMENTAL ANSWERS TO 


Sul 10-7 
ame ee ee “SERVED ON 


Trdg Reap Tae SSA CETTE ERROR. x th 
way ay Te Filed Stip & Order that the annexed pages are  pabetivebed 2 for, and now replace 
i. ___the following pages of “Answers and Objections of Pltff Alleghany C 

Deftst ~interrogs," served on 1-31-72 and filed on 1 2-1-72, So Orde 


‘JUL \—“Piled Stip & & Order that defts consent to the filing of the "Amended S§ Supplemental > 
Compaint of Intervenor ‘Alleghany Corp." & that defts* ‘time to _ans 


=| ext _to Aug 9 1972,- Weinfeld J. 
TL 20 72 led. Amerded_. tal Co pat of_ Ip,t ange A} leghany Corporatioa 
~Hitta yoo spapolenante? o Foeens da int onay ~(<e 
= | Fited Stip & Vrde r that Sere motion dated Zaxeeyo July 10-72 to camel 
| RB arom Corp. to answer certain fo defts interrogatories, dated l-l1-72 
3 hereby A Largs WEINFELD, s ESE FE 
oEg=7 | —FitedAnended Complaint. Tia gs et ee eee) Pee 
AUG 17 72. Filed ‘Stip & Order_ that defts' time to answer _etc 5 cok ed Se 
___of Intervenur Alleghany Corp. shall be ext, to Ang. 16 1972. 80 Ordereds 
weinfeld J 


[7-12 Filed stip. & order. that the deposition of Alleghany by Kirby yy willl 
| —tuastxie_he_held- 9-1j-72 and deposition of Clifford Ramsdell ad 


einer date. and. menace of John Burns_on_9-26-72,-- 
ae Be -Weinfe r. Wie aie 


yee 

‘Augi7-72 ree BRS R of og Poe aca aeey tie i patisoad C0, B = 

PES | T.C.Davis and Thomas F. Milbank to Alleghany Corp’ Ss a Soe eea Pr 
supplemental complaint. 4 

— Filed ANSWER of deft Mississippi River ‘Corp. to Alleghany 

"4 a Corp's. Amended Supplemental Complaint. _ ae: so ES Dany 

agte=7= Filed iffdvt of service by mail,by Luis B, Pacquin 

Ang2i-72' Filed _pltfr's interrogatories propounded. _to deft Missours Pacitia, 

Aug23-72 Filed pltff's_ interrogatories propounded to deft Missouri Pac 

ug.24-72_ Filed_atin & order that deposition. Qf the following _has_b: been 8 aa 

as indicated.5o0 rder:d, Weint 
jug. 28-7 72 Fi led interrog3 to deft. Missourt. Pact lee G1: els Pam 


\ug. 23-72 Filed interrogs to deft. Missouri Pacific RR. Co. _ 
\ug., 28 - 72 Tiled interrogs to Mississippi River Corp. 
wg. 28-72 Filed interrogs to Mississippi River Corp. 
Auge28-72 | Filed stipulation and order extending time to serve answers: _to “interrogs. rrogs. to 
ATE AR 8/29/72. So ordered. Weinfeld, J. 
fug.30-72) Filed MMSWER of defts, lMissouri Pacific Railroad Co,.,Robert. HeCract, T.C,Davis. 
he aI be and Tromas F, ‘Milbank _to Betty Levin's Amended_Complaint. ——__________ 
Aug.30-72 _+iled Missouri Pacific Railroad Co.'s answers_to_Pltfs' Supplemental _Interro 
Auge30~72\ Filod-Supplementat Answers..ofrltf, Alleshany© orp.todefts!.Interrogs : 
Augail-72 _. Filed Mississippi Supplemental answers ta Pitts! upplemantal Interrogatories.|— 
Sedel-72; Filed ASSWER of #rt. Nississipoi tiver Corn.to Patty Levin a -Ame nied. Reel etetog 
Septel-72)__ Filed Affidavit of 2ervice by. nail _of Answer_to Amended Complaint. on 8/29/T2-. 
Septé-72! filed pltifs ( sAlleghany.corp o} laquast—for-decunente-ee—indte-ted-fr-orr 
Pe u 
ap y 7-72 is Pisscer zai lpoad, Commas *Rotion ¢ of: Liter f Allegharr Corn. to mom. Vie de dapo 


of Airhy et Syrnes pefore weratelts Je 


——_ Med «affidavit of Carol EF. Neesenanny _in op opnosition te pltffs motion, | 
pt 7-72 : “ilea  defts memorandum am Op osition te _ notion. ___ 
ptiTaTe | fled pltffs. on yemor:ndum in. ‘support of |; : ~rohecti we Ordaie. cil et 
OVER. PPI-LK—12-3-63—12M —29465 ; 
‘Cd dm py), = ie, 


¢ 
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—= 
“4 


Pp (oy A 


Tiled Memo Endorsed on Motion 8., Motion domed Wetnfeld, Je 


ltfs.to Missouri Pacific R.R.Co. 
y pitfs. to Mississippi River Cor. 


_| Filed pltff-intervenor's_interr 
Filed answers and Cbjections of 
Filed ‘nswers and Cbjections of Deft.Miss 
Sep.27,22__| Filed <nterr,of Pitffs to Deft Mi ri Pacific R.R.Co. 
Sep.27,72 | Filed Interrog.cf “1tffs to Jeft -lississippi River Corp. 
Sep.27,72 t Missouri Pacific *.R.Co. 
c hNallroa «Robert 


Ccotel -acific Rail Ss’ Suppl.t 


Decee .d ORDER that a hearing 


Ckk of Court sit 
ra:Proposed Settlemant ,étc.(sent to Judge Weinfeld) __ 
ad Memorandum of Alleghany Corp in support of Stipu on &Apreement of Settlem 
Affdvt of M.Lauck Walton Supporting Settlement. 
morandum of Parties in reply to objections to proposed settlement. 


led Affdvt of John J, Burns, Jr. Supporting Settlement. 


Filed Objections to Proposed ‘ettlement.. 
4le otice of Appearance by LeSoeuf,Lamb , y = Rae. attys for nklir 
ic ig 


Rank (Missouri Dacific Nailroad Coy a coy 
jled Affidavit by Edward Garfield and Barbara Garfieid, Ojectants. 
Supplemental 2eply Memorandum, 


30 t Missiasippi siyer Gorp(Miasigaipps"}} 
an. 30 -LLee Jones for Deft Missouri Pacific Ralsr 
T.C.Dav’@ and Thomas F.ifilbank. PAT OG 
Jan.30,74 Filed Memoranijum of Defts in reply to objection to proposed settle 


and sgarbara M,Garficld. 


~ 


UnrasS ACTION 


67 ¢ Civ. 5095 BEI: < LEVIN, ALLEGHANY CORP, AND ROBERT LeVASSBUR VS. MISSISSIPPI RIVER CORP , 
MISSOURI PACIFIC RAILROAD CO, ROBERT H. CRAFT,T.C.DAVIS AND THOMAS F. MILBA 


Page-7-= 
Mar. 19,73 Filed Affdvt of Pitffs'Counsel Sheldon #, Elsen, Abraham, Pomerantz and John Lowenthal ir 


support of Proposed Settlement. 
and T.F.} 


-19,73 Filed Affdvt of David W.Peck for Defta.Missouri becifte kh‘ lroad Co.gRobart H.Craft,T.C.I 
Mar.19,73 Filed Affdvt of F.L.lee Jones for Defts. (except Mississippi River Corp )supporting settler 


Mar.19,73 Filed Affdvt of Downing B.Jenks for Deftg.Missouri Pacific Railroad Co. 

Mar.19,73 Filed Affdvt of Everett I.Willis for Deft Mississippi River Corp. 

Mar.19,73 Filed Defts'Joint Memorandum in response to requests of Court at 1/25/73 Hearing on propx 
settlement. 

Mar.19,73 Filed Pltffs Levin and LeVasseur's Memorandum in pupport of proposed settlement. 


Mar.19,73 Filed Deft Mississippi's Memorandum in suppprt of Proposed settlement. 
Mar.19,73 Fild Memorandum of Defts Missouri Pacific RR Co,Robe:t H.Craft,T.C.Davis&?homas P.M 
in support of proposed settlement. 


Mar.19,73 Filed Memorandum of law on behalf of Edward 2) & Barbara M,Carfield, objectants te 


2 posed settlement. 

@.-.19,73 ijed Affdvt of F.Lee Jones for defts (except area River Corp) 43 
Mar.19,73 Filed Defts'Suppl.Reply Memorandum. } rath ein ile 
‘Mar.19,73 Filed Reply Affdvt of Edward Garfield. a. 
Mar.19,73 Filed Objections of Jacob R.Cohen and Jone Cohen| to Approval of Proposed Settlement. 


Mar.19,73 Filed Notice of Intention to object by Jacob R,Cohen & June Cohen(atty for onjestene) 


Mar.19,73 Filed Letter from William 2. |. 30n to Judge Weinfeld dated 3/9/73. 
“Mar.19,73 Filed Pleff Alleghany Corp's Novice of Motion before Judge Weinfeld,Room 1106, 9/25/T2f . 
Mar.19,73 Filed Memorandum in support of Pltffs'motion to compel discovery. 


+ ‘ + 
Mar.19,73 Filed intervening pltff Alleghany Corp's Affdvt of M,Lauck Walton . » 
Mar.19,73 Filed " " " non "Willaam T, Livingston. eae 

Mar .19,73 Filed bs " " . " " M.Lauck Walton pursuant to oan ae 


Mar. 19,73 Filed Affdvt of Gilbert P.Strelinger for Mipsourd Pacific Railroad Co, > 
Mar. 19,1973 Filed Memorandum of Deft.Missouri Pacific Rai}road Co in opposition to PLtffe'mottes* 


pel discovery. RE a. «| 
oe. 73 Filed Memorandum in reply to Deft Missouri Paci fic Railroad Co's Memorandum in oppeess 


Pltffs'Motion to compel discovery. 
cnonds 


: | 
e.9,75 Filed Beppsatdom of Downing B.Jens by Sheldon H. Elsen on 6/21 and 6/22/72. M/M pee 
Mar.19,73 Filed Deposition of Downing B.Jenks by Sheddon H.| E’sen and \i,Lauck Walton on 9/20/72. 


yar.19,73 Filed Appendix to Defts'Joint Memorandum. a “ 
« jsor.19,73 Filed Stipulation and proposed Order of Defts (all except Mississippi River Corps? 
—_-— inst neal aa 


Mar.19,73 Filed OPINI N#39329.This is a motion pursuant to Rules 23 and 23.1 of FRCP for 
settlement agreement of a class action,as indicated ,etc.Settlement is cher eves. 
judgment may be entered accordingly.Weinfel}, J. 


- ee 


TonkJudgment Teturmay?s L/10/73(Geer) 
’ 


Apr.5,73 Filed Petitioner's Notice of Motion to amend op 


. 


67 Civ.5095 | LA“V , ota: Ti 
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BETTY LEvIN ET AL VS.MISSISSIPPI RIVER CORP ET AL - 67 Giv.5095~:- 


\pr.5,73(Cont'd) in Room 705,2:30 P.M, before Judge Weinfeldgaffdvt of William R.Wesson in support 
of Motica. | 
@” Filed MEYO END. on “otace of Motion to ‘amend opinion & Judgment dated 1/5/73. Motion is _ 


denied.All parties acknewledge that dbjector Wesson has a right of appeal from the 
ordered entered hsrein or the judgment to be entered th..con.Weinfeld,J. ™m 
Apr.13,73 Filed Memorandum in opposition to motion of William R.Wesson to Amend Opinion eud 
Judgment . 
Filed Letter fran Michael Paul Cohen dated 4/11/73 to Clk of Court giving correct 


ipr.16,73 

address to be reflected on docket sheet. 
lay 10,73 Filed Notice of Appeal from Denial of| Metion(Mailed Copies) 
lay 10,73 Filed Notice of Appeal from Judgment KMai? + spies) 


May 2,73 Filed Deft.Missouri Pacific Railroad Co.Craft,i.C.Davisé&Milbank No.ice of Settlement 
be@Gre Judge Weinfeld on /2/73.10:00 A.M. 


May 2,73 File? TER AND FINAL DUDGMBIT. Ordered that terms and prov.of Stip of Settlement to Missou 
g P -i.Mec Railroad Co and member of class are reasonable,etc.;complaint & Amended 
Complaint of Betty Levin,complaint & Amended SupplComplaint of Alleghany Co ~ 


LeVaseeur are dismissed as against jall defts with prejudice and without costs to we, 
aS party,etc as indicated.Weinfeld,J.affdvt of Dorothy M, St&ickier, ; 
* JUDGMENT ENTERED.5/2/73. ENT.S/L7/7° = 


x. 


. —aXx— 


i 


—- 


May 22-73 Filed change of address of Vonovan,L¢isure,Newton & Irving to 30 Rockefeller Plaza; oa 
Tele. 489-1100. - _ 


Peres } 
gun 1-73 Filed transcript of Record u. Proceedings of Jan. 25, 1972. 
€Jun_ 6-73 Filed stipulation designating exhibits 4nd certain documents to be transmitted to 


dun 6,13 Filed Notice to Docket Clerk that record on appeal has been tranamitted to USCA, 2nd 


pb... on 6/6/73. ae 
aot 9 - 73 Fifed true copy of USCA order affirmipy judgment of District Court on J. VWeinfelds 
i. Opinion 36012 - Judgmeit entred - Clerk _ me 


Igov.20-73 _ Piled Notice ot Motion to set aside Judgnent and order of May 2, 1973 returnable 


“MWow-23-73 Filed stip. and order adj. above motion to Dec-k-1973 -- Weinfeld, J, ———~ 
_ Nov.30-73 Filed Memorandum in Opposition to Motion to set aside Judgment 
“Wov. 30073. *iled Affidavit of M.Lauck Walton in| opposition to the petition of Michael 


Be 1.1913 Tihed prams end. on patbienn| Achar | GEE! M5 
oh f neri/ [Ac P omantecan. a “Ae 
} Fees vw. QO /P ra dows DRAM Y fered, . . 
he Ween re of te ) i) Ti \n pe 


1a 


DATS | : PROCEEDINGS 


(Dec. 19-78 Filed stip. and orderthat the for: s to be used for the tender offer _ 


be made by deft. Mississippi River Corp. and for the tender 
| to it of shares of Commons Stock of Missouri Pacific Railra@ Co. : 
as contemplated by Sections !.2 and 1.3 of the settlement agi-eement 
dated Dec. 18,1972 shail be substantially the forms annexed hereto _ 


roving the settlement agreement. 


Jan.2-74 Filed petitioner Michael Moumousis notice of appeal to the USCA a: 


_ > £eom petitioner's motion to set aside the final order and judgment 
entered on May 2,1973,saidmotion having been argued on Dec. 4,1973_ 


~~and the denial having been entered on Dec. 7,1973.(copies mailed). _ 


Par.k-7i,_ [Filed stip. and order that the motion of ‘apoleon Gabriel be adj.—to Mapch-26,1974 — 
aa ___ Se ordered, Weinfeld,J. — itn F eee nist e028 
Mar 4-7 Filed po ge pe ee a ae ee of motion for an order- modifying the order ——— 
A Fe Sa = ? ent entere 197 rovin SURES pave 
PR SE I __.. etc, rat, on: March 12, 197k. : ae ; =e oe es [ 

@ ar -7) Filed memorandum of pltfs. Levin and LeVasseur in opposition to petition _. SEED 
| Wapelean C.Gabriel to modify the final judgment i Re sul 
Mer.13-7h)|Filed brief of cousel for pltfs,Levin and LeVasseur in support of A eS aD 
te ~jon for allowance of fees and expenses. 

Filed pltfs, Levin and LeYasseur affdt, and notkxe of motion for an order directing 
defts. Missouri Pacific RR Co. and Mississipppi River Corp. to pay _ os 
_ applicants Orans, Elsen and Pdstein and Pomerantz Levy and Block and Haudek 
_the sum of $2,000,000 as legal fees and the sum of $22,122.06 for thir 
| disbursements ret. on: March 26,197. Lee : GRE, 


—Mar.13-7h-Filed_pemorandum-in-support-of the application of pltf. Alleghany Corp. for-fees—— 


defts,_in answer to fee applications of pltf,——— —— — 
Alleghany Corp._and_attys._for_pltfs,Levin_and LeVasseur. eiceseaprese i seins 
Napoleon _C, Gabriel supplemental petition, he an x aa ow AE 

dd led_mamo-end,—on petitioner!s-motion dated-March 6,197 for an order -modifying-——-—— 
the order and final_judgment dated-and entered May—2y-1973---This motion is - sities aah 
-merit;etc.—as indicated, weinfeid,J.-m/n ~~ : soere 
“Filed petitioner's notice of appeal to the USCA from the final order 
———\-dated April 8,1974 which deried appellants motion to amend its ia 
aint a7 See judgment 60 as to make said judgment not binding on appellant . 
-~—-+and others Similarly situated. (coptes mailed). ; ae ; 


06. Judgment may be entered accordingly.Weinfetd, J. m/n 


< i. wo 
DAAks 


ore 
DiTE PROCEEDINGS “eg 
4 Jul 3-/4 |Filed JUDGMENT # 74,567 --ORDERED that “hat the defts. Mississippi River Corp 


~~" |" “and Missouri Pacific RR Co. pay the sum of $850,000 for legal fees 
he | and disbursements to ptif. Alleghany Corp. ,to be “paid in equal parts. 


u by such corp. jOEtered~ that the defts. ee, River Corp. and 
ae ey | Missouri Pacific RR Co. pay the sum of$i,750,000 as legal fees 


= | and the sum of $22,422.06 as disbursements for a-tctat ot $15,772,482, 01 
aoe | Jointly to Messrs. Orans,EIsen and Polstein and Pomerantz Levey, haudek 
Per |  & Block to” be pd. tn-equat parts by such-corp.Weinfeld,J. 

Judgment entered, Cterk. —-entered on docket 7/9/74. ——— 
a ac | Filed Notice of Appeal for Petitioner, to U.S.C.A. from the final judgment of 1/3/T 
u 


/4| Filed appellants Jacob Cohen and June Cohen notice ot appeal to the _ 
USCA trom the judgment requiring dett. Missouri Pacific RR topay . 
legal tees and disbursements to pltt. Alleghany Corp. entered on Ju. ly 
aa 3.1974. (copies mailed). 
Aug. 1-/4 iled bond on undertaking tor costs on appealin the amt. ot $250.00 . 
AES by the Fidelity and Deposit ot Marwland. 
“Aug. 1-7 Filed pltf. Betty levin affdt. of ‘Sheldon Elsen in support” oF i an n objection ate a 
statement of the evidence under rule(10 c) FRA. Sara 
‘Bepe23-7h| Filed notice that the original recat on ‘appeal has been ‘certified and” transmitted to 


e USCA. gn 
PF A i ee Wie F-36977. a ee 
01-22-75 {Eile 1 motion of Michael P. Cohan and June Cohen for an order vacating bill of coats. 
of alleghany corp. ( on Submission of papers) 
"01-22-75 | Filed true copy of USCA order affirming D.C,orders with costs taxed against the 3 
g appellants docked as a judgment # 12,077 on 1-22-75- m/n (2BSea— $1,919.32 agatnas 


4 


a ee Set tnd, 
Filed true copy of U.5.C.4,. order affirming D.C. order with costs to be” taxed against: 


42-31-74. 
the cag aR Judgment entered 1-10-75 _ Clerk m/m- 


ia Alleghany Corp. and $146.02 against Betty Levin and Rabert ievasseu 
DS (Ptr dt clan ane Gh 7S £77 tr _ bh toad Lp BER 
Eu atin Slee ie 8 notice of ‘motion re: set aside rg tRaes and order _ 
5-2-73, retc. 3-18-75. ee 
03-14-75 Filed of ait? Of M.L.Walton in opposition to motion of James CT. . 
| Gabriel to set aside this court*s judgment of 5-2-7353. oe 
Filed Memorarsun of defte, respondents in opposition to motion to set @side 


03-47-75 


udgment . ‘ 
miggeatgny 3 in ma to affidavit of M. Lauck Walton oq: Fepresenting— MOREE 
he @3021-75 | Pit=4 Memo. Nona on motion filed 3-5-75 Petitioners. motion is denied S Se 0 ordemy 
+ Weinfled, J. =/n_ : Picne abun Ose tear ions. see ES 
Oba 13-75 Filed J.C. Gabriel Petitioner notice of appeal to USCA Second Circuit from final 45 
| judgment of Dist. Court entered on 3-21-75 and appeale each and ecery prior order’ . 
__and decision . (pro-se petitioner) mailed copies to Orans, Elsen & Poletein, 
_ Donovan Leisure Nevton & Irving Pomerantz moe Haudek & Block, Dewey, —— : 
erect ots & Cromwell and Gerard M 


——_— “ 


"Oa4-/6-23)] anscr f rosar wy Tee ecedinn t “eoveR 19, 7. 4 7. re 
-18-75 | Filed Trane ion of Geant # Th Bt date oe Pie a He SERCO, 
Wa22-15 Piled satisfaction of judgment $74,567 ; pera BELLE Sa PO 


Filed pltf's affdvt. and notice of metion to re-open ceedings. sar 
Filed fis aftiet, and notice of uetion to re-open proceedings. rete.‘ 


request fer dicuments. and subp. isa. 

* abHS. Fiked Judg, Creditor notice of taking deposition of :Mpoheeh Meufehmial on 5-29-75 _ 
tases and request for documents. and subp. iss. 

0520-75 [Filed supplementlal record of notice on appeal has been certified and transmitted | e 

Sere the U.S.C.A. for Second Circuit on 5-20-75, 


Eid a oe Sa eae ER CSA URE TCE TSN RN See NE, ANT 
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PROCEEDINGS 


a c. 110 b Rev. Civil Docket Continuation — 


DATE 

| eo 
5-28-75 | Filed pltf. affdvt. in opposition to motion of James C, Gabriel to re-open case 
05-29-75 | Filed Judg. Creditor Alleghany Corp. affdvt. and notice of motion for and order 


pursuant to rule 37 compelling ret, 6-3-75, 
Filed memorandum in support of above motion _in support of Judg. Creditor Alle 


05-29-75 | 
Corp. motion to compel discovery of judgment debtors moumousis my Gabriel 
05-30-75 | Filed defts. Missouri Pacific Railroad Co. et. al affdvt. in opposition to motia: 
er | os James C. Gabriel for an order reopening this case 
05-30-75 Filed memorandu of law in support of above affdvt. in opposition to motion to re- 


e-0s=75| rifed KFFOVEo of James C. Gabriel in opposition of the affdvt. of _ 


ee oger Vasseur, 
06-03-75 Fi1sg Peal vt. of James C. Gabrieliin ‘oppositon to affdvt. of Marcia) 
B. Pau 
06-08-75 | Filed memo end. on petitioner James Gabriel motinn dated May 19,1975 t o reo 
ree | __ @ey Petitioner Gabriels motion to reopen is denied. Court finds btn er 
ues vexatious and orders movant to pay $100.00 counsel fee to be divided amom 


opponing. counsei, So ordered,Weinfed= J. mn —> j 


ange 


a 


RCE COMMISS. ft REPORTS 


+ 


mr: EEE BIT TY Sd 5 talinicee aie 2S Saal _— > 


cae 


SEES PRE eee SO © 


i ae 


sen brie Wow ek REM, ENDORSED 


i, $349,292,000, ‘Sinco MoPacts retained income is in addition to assets 


1 
smc Sea atams 6m @ats 


' 
teas f fA ad ant et4ee ur Fryers 
Ffaadant ter es: tTiefyvy FUuITV ALL LLAVULSASAUSLVD WS Se vvs 2000 Owese * 


Alkeghany Corporetion : 67 Civ. 5085 (EW) 

: Notice Of Motion To Set 
Aside Judgment and order of 
May 2nd,1975 


Betty Levin, ALS 
and Hobert tevassour, 


plaintiffs, 


oe ee ee © 


Mississippi River Corporation, 
Missouri Pacific Railroad esa OR 
Robe: t H,Craft,T.C. Davis end 
Thomas FoMilbank, 


72, DISTRI, 
{ oM ; 


‘ARs 197% 


$4 ce 0+ we os 08 oF Of 


Defcndants. 


anne eo. A : us : 
ely F ‘ od 
; 
KH Ng 
i all 


Sirs: 


PLEASE TAKE NOTICE, that the undersigned Petitioner 


| 
| 
-against- . | 
| 
| 
| 
| 


James C, Gabriel appearing pro S¢,will move this honorable Court 


of Justice at the Courthouse,Foley Square, New York, New York, 
in Room 2204 thereof on the 18 day of March 1975 at 2:25 P.u. 


o'clock or as soon thereafter a5 Patitioner Pro Se may be tard, 


before the Honoratle Edward Weinfeld, U.S.D.J.,for an order % 
(a) setting aside the order and Pinel Judgwent dated and entered t 
Hay 2,1973 approving the Btipulation of Settlement of the above 4 
captioned case and the Recapitalization Plan of Mokac,end (b) i 
A 

either reinstating the above captioned suitfor bostar. dividends ns 
and conspiracy as ordered by Honorable Frederick van Pelt Bryan t 
q 

U.S.D.J,,pdated New York,New YorkQctober 9,1968,or dismissing the | ,, 
said suit,or evalusting petitionerts Class B Missouri Pacific 2 


Railroad equity beering Common Stock under duo process of Law 

to find the reel value of Cless 3 and give Class B value for 
value according to the U.S,Constitution and lews of the U.S. and | 
according to the MoPec “A&grved System Plan® of Reerganisaticn | 
of 1954-1955, Finance Docket #9918,as epproved by the Interstate 
Commerce Conmission in 1954,which certified it to the 0.6, Federal 
District Court in Seint Louis,end the District Court in turn 
approved and certified it to the I,C.C. jn Washington,D.C,in 1955,° . 
thus making the I,C,C,MoPac nygreed Syste’ Plan"of Reorganization — 
a law of the United States of america,and (c).that this hon Cours : 
“has no jurisdiction over the petitioner: ‘im Light of Zam Vv. Int- | 
ernationel Paper Company,U,S,Sup.Ct.decided December 17,1973, and | 
(d)granting such other further relief as to this Sonorable Court ; 


seems just abd proper,for reasons set forth in annexed 

Dated: Merch4,1975 Yours, @&C., WT aae, , 
P.O.address I A 
B.0.Box 94 James CT br iel Pro Se 

Sca Girt,New Jersey 08750 aie { ; 

(201) 698-6200 ; 


retained 
ea)as of December 31,1972,MoPac had alnet income of 


| 
| 
| 


mfr fally nll linbilitios of MoPac,including tho | 


Se 


| 1 31a70 was nnnraximatelvy Vel LLM (27 Vee BS SY Ss 
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67 Civ. 50235 ( 
) 
/ 
BSTY LEVIN, ALLEGHANY ¢ ORATION 
2 a ) 
Ct LE VASS ; 

} iLiff's, 
; Bs ) | 
Petition i 
' MIGSISSI ) ey | 
{ 
AT I b | 
) j 
AVON 4 | 
THC’AS F 
lL) SSasere ees se seen Fes eaes ogi eeet 2 | 
\ 
' 
! 
£5, Ow Gs “L, beins July sworn, petitions this Court and ‘deposes ‘ 
ay ate s follow | 


if lL. That his Post Office address is P.O.Box 94,Sea Girt,N.J.08750 


iat ne is vhe registered owner in his name of One Hundred Twenty 


tl of Settlement an? ror the purposes of entertaining applications 
! > t 
fecs und expenses by counsel for plaintiffs Betty Levin and Robert LeVasseur J 
; a 
; j . Alle Corpor 1On -« 
' 


| 
i tne nsuimmnavion of sectl nt of this astion pursuant to uf yulatior | 
: | 
| 


es 


t 4. Peritioner resp fully requests, in the interest of justice, and on 


newly acguired information nou mede availatle to’ the Court prior to this time, 
a r ‘ a seo A L 
i! showin. wnat the interests of the pleintirfr Alleghany vorporeties as betngz in 
t 


jirecst opposition to those of the pecttioner, James C. Gabriel, and the iecasdel 


’ 
, of the United Staten Government, the following: 
ry 
i (a) The settinz aside tnis Order cad Final Judgment dated and en- 
! 
tered May 2 s7 
ty 
! 


~ 


subsequent acts of the parties to implement the same and 


(b) either reinstating the above capsioned suit or bal sain the, 


said suit, or modify the said suit b 


» 1Y73, approving the Stipulation of Settlement and the effects of | 
it by evaluating. the Class B equit y bearing vt 


: t at tye ee 
9g 94 Rok er 


Od PEN LD bedi v iAet 
mon stock according to the Missouri Pacific Raflroad."agreed System plan of . 
{ ma Souk On dt 


4 


‘ 


| 

| reorganization” by the Interstate Commerce Compissica - FinapseDocket #9913, 
' 

{ 


Missouri Pacific Railroad Company Reorganization, the "Agreed System 


Reorganization" having become a lew of the United States by having the Reor- 


\ 
' 
ti 
} 
|! 
fi 
} zanization Plan confirmed and certified both bythe Interstate Commerce Com- 

the Federal District Court in&fittt-Louis in 

equivalent values of Class B will be arrived at 


FOR RELIEF SOUGHT 


egnany's interest in the settlement was self-interest, not represen- 
Petitioner, C1 Bb stockholder and in 
the United States Government. 
1 its opinion on’ Page 32 stated: '‘Alleghanys 
he Class B stock gives assaurance that 
terms for that group viza viz the 
Page 31 stated that the joint recom- 
were “entitled to substantial weight.” 
Court was ee @s was the petitimer, that 
its Class B common stock was para- 
representative or bene al to the petitioner, Class B 
» or to the United States Governments Aliegheny wented to become 


2 motor carrier and be unde ie jurisdiction of, the-I.C,C. so as to save 


70% yearly in Internal Revenue Service taxes. On September 4, 1963, Alleghany 


a 


r carrier subject to I.C.C: -regulation. 


Exhibit 76, 


rae € Or ae 


6. The Interstate Commerce Commission decided’on January 27,°1970, to 


= 


orize Alleghany to acquire Moto ME Inc, and the transaction 


es 


3 
+. 


was consummated on’April 30, 1970. See #MGF-10444,-Alleghany Corporation 


R is) > 
control and purchasé Jones Motor Co., Inc. and control Erie Trucking Company, 


, 


Exhibit #3. 


iy 


Interstate Com 


ax burden from 


he 


securities should be 


ted by Alleghany for acquisition 


its tax burden. Such burden 


Federal Income Tax purpose 


penalty tax on the undistributed per: 
want to distribute all such income 
cipient of the operating 
it would te an operet 
It could then retain 


end would not be su the 70% penalty tax 


hearings before Hon. Judge Gibbon in Washington, 
including the 21, 1973, regardingthe "Plan of 


‘ket #27346, Missouri Pacific Railroad Co., 


2r 6, 1973, Service date December 1451973, seuthority 


securities by Division 3 Commissioners Tuggles, 


new ‘ 


substantially 
shares. 


is clearly conducive 


obligation of overseeing this tm 


; 


solution which will not harm Alleghany which also 


| 
{ 
ae 


‘ommission's jurisdiction.” 


Page ‘+ 


, \ a 
re rs ’ 4 4 ay ne eB ees ihe me 4 ? st Pe 
Clearly,,an excellent procedure for eliminating or wixtiiglly éliminatinel 

0 Te yi 4 at TIES tes 


t ° 5 i 
Pac B stock is. that, embodied in the Plan of Reor- 
ee 
talizatio 


From all of the above it cen readily be’ seen that the ICC petitioned | 


| 

' - nt 

| pPonilZ A if ; 
| 

| 

{ 


Alleghany to divest itself of its MoPac Class B 6tock, Missifgippi River 
H 
/ % { 
1 Corp was the nateul recipient buyer, at a low. value of $2450iper Class 5, in | 
i “ ' 
iI Pi 
{| order that Alleghany Corporation be a comnon‘*arrier by Moter Vehicle end } 
ty “° toe i] 
| save itself from beins subject to an annual JQ percent penalty tax and continue! 
1 oot 
7 ‘ * * : 
‘| to be @ common cerrier by motor vehicle under’the jurisdic tion of the I.C.C. 
| . De Da 
i} On Page 350 of 109 M.G.C. the I.C.C. requires Alleghany as a.condition for 


‘| . . 
| "“consumuation of the proposal” to have Alleghany become a coapon carrier by 


| 
| 
| 


|} motor vehicle, that Alleghany divest itself ‘or selt.out ‘its-MoPac Class PB, 


6 jl as llows ¥"? ate 4 
1} a *< } 
\} 350 MOTOR CARRIER CA INTER STAT: COMMERCE COMMIS SION 
i} Sst further, in a rdance with Alleghany’s’ suggestion, and 
ita i our own indepe:dent evaluation of the situation; we shall require pf 
if a5 a condition for ¢unsummartion of the proposal that the trustec- | 
1 shin Of Alleghany’s MoPae securities, as previously ordered by * ' 
is the Commission, be continued subject to the continuing jurisdic- © 
r ly tion of the C The Commission in the- future may } 
sither in response to a petition or on its‘own motion institute an,..** | 
i investigation to determine whined the trust should he.continued .* 
\" or whether Alleghany’s divestiture of MoPac securities should be * 
| required. [ ae ‘ 
| 
iI ig v ; | 
‘| - 
| The reason why Alleghany Corp. wanted to Loatelinie to be ‘a Common carrier 
b} Se , gr? ws ' rake 4% 
\| by Motor Vehicle was to cave itself from being subject ynnually- to’.a 70 percent 
ots i Mes ee) ee ; | 
j penalty tax onthe “undistrituted personal nbsd ioe ipcone ." ‘ Soy, Page 339°? 109 
i| “.C.C. the I.C.C. has written.yhis as follows: Ww pi eae - ! 
ah ALLEGHANY COR POR ATION-CONTROL AND PURCHEASE: A956 a a pas 
1 One of the primary reasons presi ented by Alleghany for’ acquisi- ¢ 
\| tion of the operating rights of Jones is to lessen, itgaax burden," the | 
Such burden arises from the fact that Allan 'P.| Kirby, a5 Sea art - 7 | 
1 February 28,°1969, was the benef ficial owner of, 4, 084) $13 shares we My iad 
i or 56.21 percent of the outstanding common stock of Alleghany. Naat a at 
H Alleghany is, therefore, for Federal income ay purpases, con-" -* es Nar ee - 
| sidered a personal holding or ge since ong, person, (less than : sci tte ae 
| 5 individuals) owns more than 50 percent of” its"stock.and has.“ 4." ; | 
| “personal holding (60' percert orymoye Of Adjusted iy" F Tih ease 
gross income consists of dividends andi crest) agdisshcrefore vs soyys , 
| ' subject to a 70-percent penalty tax on the ‘“indjsrributed personal. , Wek Ma 9% 
holding income.’?. Alleghany docs ‘nog. wgne- ro-distribure atl such: 5) °° eh co 
| t j icome to avoid the lx, With Alleghany the reEipiant ofthe op-= 5a ba ek A 
> erating. revenue generated by its Jones Motor Division, it alleyas Pures ea 
‘ ep oot tt, Would be»an eperatiay company rather thansagtiqhding eoupanys’ .* alte amie We ket 
| big *" for ‘Federat trax purposes. sit ‘Could then wretdigaperneiny eat watt ocho Measaiil . : 
. \} " * sarnings and would not Le subject to the’ Tuspepeant penalty, tax ing: ie Ai ai ; 
‘ Ive BET TS e tem, a oh meatier de Us 
Oh ai eo” Pag antes te aches | ey PRE ka ety ea eRe cdiee ee Se ne 


ae & submitted 
pet itioneund rt I nc Class E 
t Cls ! and n 
3 in o2 t -urrier 
{ j 5 = i ) j lty 
toy P iss 
2 ro] 3t6 
- 
lO. joner ] 36 Kol 
‘@) ys f i nlizat but { 
3 pro und ¢ mA t ‘ 
ti t | > 4350. ner ch 
of 70% wnerces th» te to Al mny would 
j is eett) t id Plan of | 
in the $34, ; retail: 
be lo Oo tne Class his 
2] 5 S ~f 7 t 
7 ty ) . ae | ¢ — 7 ~ 
€ > } f t l voju . 
r 3 “lass equity from about 5) Pp 
the sé ime increases the equity of Cla 


75 perce ( my exhibit on equity #5). 
in relet tne $359,192,000 Class Br 

rc s B's pertner or the Class A, but 
ir Lid pon-depreciable propertie 
Desenber 31, 1972, and 197), thet belongs 
dr ( m stoek, oecording to the Inters 


system plan of recor; 


acded to $349,000,009.00 


wnen divided by 39,721 shares of Class B 
In conclusion fr the above 

have veen representoti: { the Class sui 

berau Allcrheny's self 


Company and the Order of 


Pave 6 


e COX 


stockholders wes to 


+ 
by motor venic 


Arn) 
LOX ONL) 


be about’ 15%. 


capitalization 


is 


paid when and 


35 A consisting 


,509,000.00 for all the 


to abou 


ss A’ from about 


This equity 
stained income 
it. does 
6, including 1 
to Class B eq 


tate Commerce 


amounts to 


t, aad in the 


represent 


$09 


We 
3 


1:5 Own o¢ 
le in order to 


iz under 
rrier, nor ws 
y menner, é 


ne integrity, er 


taxat Lon 


if earned 


represen! 


that Allegheany's part @3 @ class representative for | 


en 


‘s equity 
1972, that 


retained income/in relation to the’ Class A 


dnd declared 


of about 1,865,000 
Class A 
t 25 percent and at 


35 percent t 
Just mentioned 


rersus $180,5 


Oo about 


ts only 


0,000 


and and lend risghis at 


uity and preperty beer- 


Commissions MoPs 


"Settlement Az 


interest os the result of its purchase of Jones Mo 


« ° $545,000,000.00 property values 


retained income amounts to $894,000j000.00, which 


facts Alleghany could not end should not 


roement" 


gu 
by 


tic I6C.C. im 1670 in order to rave on its federal’ 


! 
ag ordinuery incom 


{ 
| 
} 


| 
| 


> "agree, 


| 


% 


; 
; 


7 ' aes TN Dia eke ; ’ bas Ss Ol 
income taxes *«- * forbids such repregentatiaa” ia” a b’cdasi ‘act on’ suit," 

4 atHeen ee 

i" 

12. ‘The settlement and Recpaitalizati on venefit. Alleghany but not whe 


represent ed Class B stockholders of which petitioner is one. Nor did it 


t 


benefit the Usited States Government wie had a great stake in the proper 


evaluation of the Class B under due process or ‘ei to. find tts _true ‘higher 


f 


value so that the United States Government cai 1é,collect t more capital gains 


taxes from the higher purchase price that Nisshestprt River Fuel Corp. would 


neve pay for Alleghany Class B. rs ‘ cy Sete,” f 


If Alleghany had dropped the suit Petitioner ‘and other Class B stock- 


holders would have been better off financially.’ 


BP) due to the I.C.C. Order of 1970, Ate Geny no longer the real party ‘| 
in interest to continue the suit, nor to settie the uit. Alleghany’ s Class « y 


B MoPee stock was in trust under the continuous jurisdiction of the I.C.C. 


the litigation and no such approval was given by the I.C.C. in addition to 


; 


° | 
(SEe Exhibit #3, Page 39) that required the ‘approval of the I°:C.C. to continue | 
| 


the I.C.C. could at any tine petition Alleghany. to divest or sell 


MoPec Cless B stock. (Ske exhibit 3, Page .350). 


14. Because of the facts as stated in @3) -éupre the Court lacked the 


jurisdiction and adjudicatory power to continue and/or settle "the suit. 
15. The fettlement agreement served Aeghany, ‘but hot Class B stock- 


holders tecause Allerhany had a tax shelter as @ motor-, carrier but not the. 
: > 7 al 
Patitioner and other Class B stockholdors, go  altegiany’ 8 telnet were very” ‘ 


diverse from Petitioner and other holder' 3 of" ‘MoPac Class B, and also diverge 


* 
we = 


from the interests of the United States ‘tes Government | waten was. ‘Being short- 


e 


changed or cheated out of a higher valuation end. pothigher-texee’ 


16. Alleghany should nave disclosed itis above special interests in its. 


settlement to the court and to the Class’§ stockholders in the ‘proxy statement. 


By not doing so Alleghany misled the court and the Class B stéckho: ters BO chat 
they were mialed into false satisfaction. 4, ss ee 


ere res 
17. The settlement agreement and the Plen of Recapitalizetion is uncon: 


etitutional and against the Fifth Amendment because’ it is taking away Pet ittan~ 


pp 


er's property without evaluation to find’ its true velue under’ ‘die process of | #3 


wi? 


Pare 7 


EE TT 
{s contrary to Rule 23 of FRCP, all for the benefit of Alle, any 


It is against Article 1, Sections 9 


t, Section l. 


residuary benefictary of a: 
t reason, the Federal District 


lew =~ 


inder Rule 23 of FRCP so interprets 


sutstantive rights, a situation t 


ral 


process of law to give Class 


5 true value so that the United States 
gntful capital soins taxes. 
B stock was never purported, nor c 


be attained in the settlement hearings. The figure of $2 


norable Courtstated, for settlement purposes only. | 


@ grave question as to the true value of the Class B stock. In Petite| 


| 
brief submitted t I at its hearing on the Plan of Recapitali-! 
{ 


zation R.D. 27346, September 17 to and including the 2lst, 1973, at Washington, 
D.C., petitioner stated that the true value of the Class B as of December 31, 
1972, wes $349,192,000.00 retained income plus $545,000,0900.00 property and 


land rights or $894,000,000.00 value, which when divided by 39,731 Class B 


equals $22,500 per share of Clasa B value. 


of $2,450 ver Class B-Value was, as this hon. 


f ~~ 


‘ , ' , 
srable Court s‘*1ted, for “settlement purposes" only Accordinety, 
the court does t itwith the true’ value ot ‘Class B. Peti- 


verare VA lI 


+ Ata’ +2 - 
by “the I.C.C..as ] f 


ippi 1) this Plan of Recapitalization, 
° 


42 


lass 3 was v@luei at considering ithe retained int 


some of $349,192,000 belonging *o Class’:B, in addition’ there is 


$545,0C0,000 in proper*y and land and land. rights values that also 
belong to Class B ¥. of: Dec, 5 1972 er a total of $894,000,000 I 


values for the 39,731 shares of Class B,*.20,000 shares of C.iass-B':. |Y 


itwere sold to Mississippi at 320,000 perm snare less than. Cless: B we 
' De Clee aie 6 Tn a SN SN 
er 


s9)4d-to ‘ississipp! all because Alléchany 


pressure to divest itself of this Class’! 


eae 


. der to remain as 2 motor carrier under» «> - : Sahn Be: ‘ 


—--- —. 


re 5 < yt 


Paca_Q 


irisdiction of the J.C.C. in order to savé millions of dollars in taxes 


yearly as petitimer is shown, as 


as above Mississippi ‘therefore underpaid for 
—_———— ; 


es 


r $400,000,000. 


The capital gains that would 


‘oderal Govermnent are enor " 


class B evaluated ur 


Honorable Court 


+he 


Interstate 


ee v : 


Pisaner Deoner No. 9018 Ae 


MISSOUR,S PACTRIC RAILROAD COMPANY REORGA Ne 
IZA VION 


Vpexn sippl ntel re Latde at reopened hearings held pursnant.to the pro- ' 
h dh) of tion 203, title 11, U. S. Code, and section 77, ] 
j of the 2 A ; } d, plan of reorganization for the | 

il é ‘ - 
} t i 1 it wl Cor iy, and others, debtors, © moditicd aud | 
& pits : 
i ‘ n prior reports and, in addition, Arthur Artec, | 
+ Prowa, W Ho Bown, di, Cart B, Callaway Allan F. 
| nae — ae: { 

i  doseph A. boule | 1. Fishnian, kdward Le Friedman, 


i| ipa ¢ Ldiwaed A, iiekey, Ir, dohu PAftaca, Percival 
\! / f s des V/ 4\ f a T rdin {2 / fl. Aolvoord, Wu U ha 


{ 

oF 1° °378 > Nn | 

I) j fred Ve Miers. de, Lo ton 8. Olson, WadlianeP, Palmer, y j 

| : AM. Pot /) | ee / vais Fohn Lies Sheppard, Alf ise? } 

wry ? ’ } ‘ 

i Me Sotanas, Lt Lo Sti Whyrel By. Tetan, Tay Wed race, dr, } j 

‘ - { 

| nad / / | 

i 
| SevesrieScrriemenrac Reverv or env ComMsMrgssion 

| 
| 


exception ie filed to the report proposed hy members of tho 
| fafl of our Bar f Finance ‘Thereafter, the bankruptey. trustee, 


vy pustant to sutherivation wand direcuon of the United Stares } 
& district courted jurisdiction im theze proceedings, filed with us & peti- : 
i! Lion accompanied by a Liptuhation and agreement, executed by a ma- 
1] ority of the parties in interest, caubracing certain moditications of the . { 
\ proposed repurt oumniendations, Which, if adopted, would by ac- 
Ht ceptable to the y ‘ vratory to the supulation had agreement a3 | 
1} Lsyster n © lusions differ somewhat trom those | 


| oith wrrument on exceptions was madetby the inde- 
pendent direct of the Missouri Pacitie Railroad Company, debtor. 
i! sin rorequests by the Alleghany Corporationy pwner of ap ' 
{| proximately do per tof Missouri Pacifie common stoels and Oscar 


Girtss & Son, holders of Jutermnational-Great Northern Railroad Com- | 
pany adjustinent tigntge bonds, were later withdrawn, with'the res- } 
1 
I 


PT COLO, 73 2407) C..C. 18; 257 Enc. GC, 4790. and 745 ; 275 


rot) RS Oa hs Baa, 477 


vase : > tes en 
a ( att geet 
| é 4G INTERSTATE COMMERCE COMM {ON REPORTS Sy 8 i 
: 
| 


date, on 50 days’ notice, at their principal amount phys all interest t Yhs 
duoand payable thereon. -ahal 
(b) New equity tovucs-—In lieu of the issue of a $100 par-var-, * 


5 


! 

| 

| 

! 

ea ; } 
(c)_ Clase A conunon stock. Dividends on this class of new commot 
ock would be limited to cither $5 or $4 per share in a calendar year, | 
nmiissivl ll determine, irrespective ef what amounts may { 

° ' 

| 

| 

| 


‘ ‘en paid on eliss B common stock,_Dividendg on-class A st 
ld be noncuinndative. and none wonld be p 


din the form of st 
RPMS ice Sie iiRe 


or thy 


| nen t In 1OGS5, would be tssne 


of 1 sha; 


( e of new, of 2 
we, for each =) shares of old.stock, or, in # ie au 
ion of the Com ion, I share of new, ’ ° 
share, for ench 10 § 


ares. Of-old gtoclr. 


etuted v 
the alter 
of a stat 


No dividend ild be declared o 


sayment on the class A conimon s 


striction on amount of dividends if 


the class TB stec! 


=e . . 235 ry 7); 
" % 


ompensation in fl, 


; } has 
I i 
if { n fof 
if 
rs COM mck. COMM .N RE ras 
- ' ~ \ “ 
Ny _ 
od f t stork.— Under the agreed plan, thea 
‘ , A. 
\ \ cumulative und noneonve ( L-di\.) 
! \ 
d ‘ i il f } or > | Vi al we lh » Gat Wi \ 
if ! in PATHINgG ve ( led j,,"4 
, f hold 
cur ad ‘ ft of tl l holder 


r 1)! n 
wv . 
. t 8 
~ i i 1 ‘ 
t ( t, and they t 
t t-1 y bonds would be , y 
’ 
rc~t wae iT Const 
1 
’ t ( i based their 
} 
P VT ul “ n to this ads Ci 


e '2TCeu | ! 4 
In ir] : 
that tlie | w 
t ) ‘ at tr 6 ! 
tir! ) ! 
; 7 ‘ 
{ ’_ ul 
} ‘ 1) 
Modit of the? PB common $tock.-—Under the plin recom 
mended by the examiners, io class B common stock would have been 
' 2 1.0. 
7 Mase h. LSOURE PAC. R. Co.. REORGANIZ: 599 
af . ; . : 4 
ued until t) : . : ' 7} 
f If until the exercise of warrant » Ulcer prescribed.condition 
; ¢ old conuanon-stock hyulders of Missouri Pacific. Under 
Planthere would be 4 17 sh ares of no-par-value s 
Wi , Ol ir diseretion, $1,314.34 shares of u stated 
value of to he issued tothe Mi on 
Lock elCHS ¢ ihe is of 1 st re for 20 olds ares 350 stoele 
ucd, t share for exch 10 shares of dhe old st There wild bo 
other m upon the dividends which might bo dechued and 
j +] , 
We conclude tha! wo shonld approve modification. of. the class B 
| ‘ conform.t6 the acroedt plan, 
i} nting tothe old M url 
new class Lb stock foreach 20% 
trottment ss fair ond 


tw 
Oo the bestia of the record before os, ANeghany Corporation woukd recelvy; 1 pbare for 

each 20 shar. a of ite huldiuga Of 300,000 tLarcg, or 19,800 ahares. » 
2wWLC.c } ‘ 


‘ ; : 


1 mmm iS aS ae acai ea —— —_ 
7 st —s - bw 
ti Fe 4 
prev ision3 of t ») if section 7 of the Bankrupt cy Act}: ne 


} i 


| amended, and ef -ect “03 (b). nm 
ty We corel Lihat, ithe recerd preyton dein thr! 


proceeding 2 , ted further hearings hel rau R 
iF tothe pros Gi scat I 1949 pI nof reorganiat onshoulg ‘4 
| bes lifiedd dm aecorcdance wail t » findings and conelusions set f TL | 
i| in this report, and that as t odified the plan willbe fiir and * 
i eqnitable and in t ( tand cony ble with the provisir 
} of Mh a! le Ld, a. 4 e& and of tion 77 of the B 
{| ru] A Vie} aed i Ly approved ail will be 
H = Lets: foritsopprisil. 
| mans wees a r 
| An a W ucd 
iT) 
1 Mary ( neurring in the result; 
| Nr {i rs the prope d tocle Thi oh! 
I — * 23 ‘ 
| Ww srive re ntot Qi) COU it comme! ‘ t, 
| - = > e P 
| only a nitsunce value ib tho ¢ 1 prior toil ire to be fully met 
j 4 J 
Hl proposed to award to it ly a omit amount in_actual it 
tt s 
{ fe : : ae <e >= 
f il I PAC. RB, CO, REQRGANIZATION Cees) 
| ’ } . . r - 
| omatke it the reciduary benedict rot r future prosperity the prop- 
“erty Wit ae 1 ae cae ee ' a atl FITS 6, oars, 
iy erty miky enjoy OH Prrer tock Is lumit ted as to divitenus 
| ndisnoneuniedative. PHowilbbe largely of as peculative charact 
i come years Bat the “B stock is for the present, and for 
1 i t rey, pt pally va ke vite ker ‘ ulatior 
it _-- --—— ———————— - 
i NSet] Ietien to the * { tnd to the debentures and 
|! Inco bond eh precede it is reasonably sure ‘to’ cause treub! 
iI | f facts reblem wemuet f 
1 ‘ Fi i: : 
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und cliss Bo—The common stock of the new 


company shull be divided into two ¢ 'g, one of Whicb shall be @esiznated as 
class A and the other of which shall be desifznated as class B, each of which shall 
be withont par 1 hat stall huve a stated value “100 per share. The uum- 
her of shures in ou sO Lt thorized in the certificate of incorporation of 
fhe nev ! he fixed by t? ation :nanazers in relation to the | 
requirements of t plan, and t? umber of shares in each Class to be originally? 
issued Shall be in wl ; re iry to carry out the plan. The certiticate ’ 


hall permit th uthorizution frou: time te time of additional 

chares of cominon stock of either ch.ss, but shall spe Iically provide that the 
ew company Shall not alter or change the rights of hol lers of either class of 

stock or authorize the issunnes of additional peentictes either class or of any 
other class or of participating or rtible preferred stock, without the consent 


of the: hulders of uot ds thin a3 
ctock of each elas. att! .c time out 
Dividends on the cliss A_Cominen slork shall be limited to & a share in any 


+ car, Irre=yet h may have been paid on thy: 


cul odin year, | Irmespecny 3 
A _rtock shall be poncumulativg 


rity of the nur she of shares ,of common 


nn 


nok shal 


See ee ee ee 
ids of $5 per shure shall hava 


wn the class A St re 
t vot Ubi a! dividenus which muy be declared 
| 1 hes nonewavertitles and, Jn the event of dissolution, 
} Tar or lig iy the holders of this class of “stock 
| vo thy r of he w company $1U0 per share 
cy for rm ‘any , distr , ] i » lders s B common etuck, who 
| thoreagior ball te enti) ve stributions out of the nssets 
| of Ue nev yy ibe m fopiber participation by holders of class_A st 
1 Lach clogs of common pera sLall have full voting rights, and cach share 2 of 
I) stock s rbal} entisle tha holder thereof to one vote. Stockholders ‘shal! have thy 
i nnesits uulative vottag ip the election of directors f 
1} 0 x .C: 9 3 y A F y 
ty ap +t . E 
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e4jas of December 31,1972,MoPac had alnet_ income of | 
| 

' 

£549,209 199.900,Sinco MoPacts retained income 4s in addition to assets 


os OS 


jsufficient to sutisfy fully o11 liabilitios of MoPac, including tho | 
i | 
\j maximus permissible distribution on Class A Stock of $100 por share 


jin the ores of licnidation, all $349,192,000 of MoPacts retained 
By jj income 45 allocable or belongs to the Class B equity bearing stcck,! 


\|See page 9 of Alleghany's Complaint,served and filed 5/7/68, 
| 67 Civ,5095,Sce also page 19 of the 1972 Annual feport of MoPac. 
i In additien,es of December 51,1972,in the seme Annuzl Repfort 
on paz? 21 is the following: "At December 3),,1972 and 1°71 


‘consolidated nondopreciable properties,including land and land right 


were approximately ©545,000,000," tProperties-Properties arte state; 
at ostimated original cest, primarily determined as of January l, 
1955 by Interstate Commerce Cemmission valuations, plus additions 
od F and bottermcnts at cost end less retirements since the dates of 
il vweluetions," Be this as it may,ths fact remains that since Jannary | 
(3,,10°5 the values of properties, including land and land rights 


have nore than dovbl.ed in value ,or two times $545 million or 


: $1030 million in value on account of the depreciation of tho dollar 


y | 


in addition to the great demand for land and land rignts on MoPacts 


i properties that contain grec % natural resources.otac bes over ' 


5 million acres of Jand ond land mineral rights f. from the U.S. ! 
"' Government as land grants in the 1800's in order to build the | 
' railroads,land rights that contain oil,gas,oil shale, coal,ote,See | 
my cxhibit #7,0ne half of 1090 million is $545 million value for 
property including land and land rights that belong to Class B, 
equity bearing ccmson stock, 

Now $249,192,009 Retained Income padded to tho $545 million 


) 
' for property including Jand ond land rights belonging to Class B 


‘amounts to $894,7.92,000 total value for the 39,731 Shares of Classi! 
f or $£2,500 valuc per Class B,This is $20,000 more value thon the 
I $2,450 per Class B offered for the Class B in value,in addition 
' to the fact that this voelue cowes out of Class B's own values, y 


so whon Class B is offered $2,450 volue, this value comes out of 


Class B's own values,and Mississippi ma ority Class A owner benefits 


over $20,000 per Class B she purchases’ frasalleghany and otherS, 
ve RAR IMSS EE ELT Pas? 14 


rs E> Saewe -< aot =F ee OEE EE ae a ee eee eee 
*, ‘ i In other words, tho Least that Class B eaiity beorine Como 
é \ Stock should hevo received cut of its/own values as of December a1 
| 1972 was approximately ten times (10) ‘the $2,450 it 13 offered, thn 
|| 4s the minjaum, Tle reason why I stete that these values come out | 
’ 


of Class Bts eavity besring values is because the Class B Commgn 
& | ds thetresidusr ry_boneficiary of any future prosperity the property 
may enjoy.The prior Class A stock is limited as to dividends and : 
|| 4s noncunulative,It will be largely of & speculative character 
i for some years at best, But the B «tock is for the present ,and 
for the forsecable future, principrily valuable as a token for 


culstion,"See page 6£5,290 I.C.C.,Commissioner Manhaffie. f 
{ 


On page 492,290 I,C,C, it further states a5 follows: | 


|, Class A cowmon stock, "Dt vidends on class & stock would be 
an Sat mtn ow 


} noncunuJative,and none would be paid in the form of stock or notes 


H or in eny form othor than cash or its equivalent, Class A stock | 


yy would be nongonvertibjle,and in the event of dissolution,winding 


up, or liquidation of the company,the holders of this class of 


stock would be entitled to receive out of the assets of the 


| company $103 p share before a distribution is made.to bolders 
MELAS 


“ 


{ 


'| of class B stock,who thereafter would be entitled ‘to any further | 


i| d@isirdibutions out_of the assets of the coupany without further 


vticipation by holders of class A stock. 
On page 597,290 T.C.C,,it is stated as follows: te find 
| that the above described distribution to the old preferred- | 
stock holders of noncumulative nonconvertible no-par value class 


oe 


A stock entitled to Yo dividends annually,and to receive upon 
{ 
' 


| 

| 

y ; 

| “Liquidation $2.00 por share out of the assets of the reorganized 
company would be feir and aaa and would comgensate them 

| 


‘ fully for the rights surrendered,' 
On page 598,290 I,C,C,it is further stated es roligwas 
i "The groups contend that the provision of the agreed plan | 
f eliminating the new preferred stock places control of the new. | 
bs 


cenpany in the new clas3 A _ stock although the fact that such sto¢! 


(| 

| . 

|  4n noneunulative sind ronconvertible would result in entire loss 
| income by the holders in years _ of low! earnings ani a resulting : 


9 


" Low market price for the stock," nie believe it. tapossible ‘a | 
to reorganize the debtors ina manner equitable to ail classes of 


Sai 
scurity holders under a plae which would assure the new | 
Page 15 : ; 


Ni e 
écockholders of a return in every yeare” eS 5 : ss 


On page 599,290 rit Ce is stated ‘2s.tollows: ‘Un \der the 
agreed plan there wonld be 40,657,17 shares of ‘no-par-value class B 
stock of gLUO stated value,’. . - all to? be issued tothe Missouri 
Pacific common stockholders on tne basis ‘uf’ one saare for 20 old 
shdres’. . ." There foutud be no otner Limitation upon the ‘dividends 
whien mipht be declared and paid on this stock," 

rrom the ahove 1,C.C, decisionson the"Agreed Systen Plan" 


of ireorganization of MoPac the Class .A_stock is like a 


non ative non convertit le $100 Licuidating vé Luc, with & $o 


aividend when ana if earned wnd_acclared, Therefore Class A has_no 


money values other than tne $100 per | class A Ligu lidating value,or 


the ¢5 per cless A which class A is petting,So where else are he 


frou class B's enormous earnings, Class B equity db seritie common 


earned over $1,300 per snare in 1974 on an n I.C.C. accor unting basis. 


What rignt have the preferrer Class fA stockh olders under the 


-s it under its 


a ee 


a 


eaders tip of Mi cissippi,wiicl 1 gontrols MoPac_ ane 


nines ard property values | 
a smell part of Class Bis 


nd then keep the rest of class 


fit of thepreferred class A whitch has a total 
:pproximately - $165 million? What right has 


division 


'. got ,under the lea dership of Commissioners 


rarlend, to o ignore tn< the ICC MOPacttAgre sed System 


Plen"of Reorganizstion of 1954-1955 which wes ; made into law by the 


1CC,and by so doing tear up and aestroy the law w of the United States 


in orcer to favor predator | Mississipp River (Fuel Corp. ,at and for 


to help Alleghany Corp.wlich was seeking to get under the Jurisiict- 
ccs 


ee 


ion of the IC! 


as a motor cerrier in ¢ order to save millions of 


dollars a annually in taxes by having | purchased Jones Notor Corp. 


shes to have the ICC p tition flkeghany Gv divestiture of MoPac Class B 


should he require x her n order to get Alle leghany & motor. Company _ status 


taiie ha Icc's jurisdiction and so save ve fixieghany millions of 
dollars amiually in té .xes? Must the minority’ Class B B stocikholde ers, 
rt 


who own tha equity and property values of MoPs ac,ybe made to suffer 


because the self interest of Allegheny’ *: ~~ to get inotor company 
status under the C jurisdiction says 40% The ICC must be roreea ¥” 


to evaluate the ae under _legel d dive iprocessof law to got the 


real ve velue of Class B equity be beering common stock,The ICC has isc 


expertise to do this. Let_the ICC enforce its.own laws.The ICC must’ 


SS 


| 
obey its own MoPac "har: ed System Plan’ ‘of Reorganizationsotl 1954-5. Be) 
Page 16 if & 
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rreaerick van yvyeLt pryan 


f conspiracy for Plaintiffs Betty Levin, 
rt LeVassour against Mississippi 
hes. kh 
ourd Pacific Llroad Company,et al 
i mal ord thatvany membor of t class 
1 j etior st no later thanDec ies 34 
) t of all parties to said intervention 
to intervene," 
fon "that dividends re unreasonably 
1¢ fississipni had misused its votin 
( of directorgin furtherance of a plan 
{ ijrectors to improperly favor Mississipol and 
the expense of the Cl B Stockholds 
T7 ) 5s ney 


rene Court Mr, Justice Frankfurter said on Writ |; | 
ober m 1953 on Nots 24, 33, 36, and37,Saint ©. | 
lantic Railroad April’5,1953 to the Court of 

‘ Pau. | 


eval da 2 
ion JO (b) 
ntion of t shaney 


Opinion. of May 2,19732 


’ 

ing the settlement stated "it is interesting to note that plaintif?s 

do not seek separate relief 10b-5 claimginstead,they urge that 

the ages be measured by the amount of reasonable dividends 

all Withheld by the defendants during 1904-1971." 
a mystery at what the Court based its claim that jurisd4 


iction was based 


27) In th 


jurisdiction is b 
J 


Zahn 


of the 
jurisdictional am 


member 


class 


on lOb jurisdictional amount, 


v.International Paper,in a spurious class suit 


3 


ased on diversity of citizenship,each and every | 


é 4 
st lave at stake in the contoversy the $30,009 


ss mus 


An 


ount,These MoPac appellants have no such amount, 
Page 1'7 j 


the court lacKs adjuaicarusy pers, acces" 


+ 


pecausethe Settlement in roquiring recapitalization went far beyond 
theissues in Litigation and required the taking of Petitionor's 
property,which was ot in jeopardy ,nor under the euthority of tho 
‘£3! representatives without due process of law, 

he suit was for bett ividends for Class B Stockholders. 
e No cause of action exist: i for a Pian of Recapits lizgation,The issud 


vidends } 


was or aiv La 
\| Those Plaintiffs who represent a class have a trust to pursue 
the claim or sett] within the issues raised.Tney abandoned their | 
trust and entered an agr ement for Recapitalization of MoPac, 


a result far removeu from the pleadings .Moroover, tho Plaintiffs - 
t the value of the Appellants! stock without pr viding! 


? 


them the right to independant logal evaluation under due process, 


=] 


Recapitalization by corralling Appellants end reaching into thaa 


ate ¢+ wn le a — Per } nad —_ nani 1 £ > +a] 
« | pockets to make thom payee. -» their equity was reduced from 61,5 te 


| 
25.5 %,Tho Class fs defcndants ~Mississippi-received the @ifferencd. 
} 
In the sottlement of a spurious Cias3 suit,tho settlonens mus t 
have some reaso le relationship to tho 4ssues in Litigation, 
H wherefore Petitic respectfully prays that thts honorable | 
| Court of Justice will come to his aid and (a) by P stecting his | 
\ property rights in « MoPac Class B equity bearing 3 ock by 
|| evaluating his 3 stock under due preccus of Law according to the 
| Constitution or laws of the United States to find its true valuce| 
1 yalucaccording to | "Agreed System Plan of Reorganizationnof LE sae 
} } 
|| by the Interstate Commerce Comnission in 1954-1955 and tho Federa} | 
| pistrict Court in faint Louis ;both for the benefit of this Petitione? 
| and for the US,Covernment which will benefit by tho, trus evaluation- 
| 0 } 
| of thy MoP Class B equity bear “ing properties; (b)oither reinstating 


or dismissing the original suit; (c o or granting an order declaring 


stlement Agreement «nd proposea Recapitalization and otk acho 


| partica tcken on the basis of tho gana tove  Sécabty vota,| 


e of Lack of proper representations (ayeitnor reinstating ¢f 


ismissing the original suit;(e) and for. such other and further 


“ 


of Monmout 1 Respoctfully sup stot 


as to this court of justice scems just and proper. | 
ny) 
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INTERSTATE COMMERCE COMMISSION 


No. MC-F-10444! 


ALLEGHANY CORPORATION—CONTROL AND PURCHASE— 
JONES MOTOR CO., INC.-AND CONTROL ERIE TRUCKING 
COMPANY 


1. In No. MC-F-10444, acquis n by Alleghany Cory 

of Jones Motor Company, Inc., and its motor trrier 

Erie Trucking Com iny, through purchase of capital stock of J 

Motor Company, Inc.; and merger of a wholly owned subsidiary of 
Alleghany Corporation int nes Motor Company, Inc.; and subse- 
quently the merger of Jor Motor Cowmpany, In nto Alleg 
Corporation for 


on by Fred M. Kirt 


+. In Finance Docket No. 18656, previous orders of ( 
1. In No. MC-FC -70907, application d smissed 


i. 


David G. Macdonald and M. Lauck Walto 
Bernard A. Gould and Warren 1. Cohn for Bureau of Enforcement. 


REPORT 


!ARDIN, Commissioner: 
Alleghany Corporation, a holding company with total assets in 
‘xcess of $200 million, is at present subject to dual regulation 
inder the Investment Company Act and the Interstate Commerce™ 
.ct (act). It seeks, by a series of transactions hereinafter dis- 
ussed, to become a motor common carrier subjectto the plenary 


urisdiction of the Interstate Commerce Commission under part 
'This report also embraces Finance Docket No. 25656, Jones Motor Co,, Inc,, 
tock; F inance Doc ket No. 18656, Louisville & Jeffersonville Bridge and Railroad 
ompany, Merger, Etc.; andNo. MC-FC-70907, Alleghany Corporation, Trans- 
eree, Jones Motor Company, Inc., T feror. 

109 M.C7C. ; a i & 333 
J * . bs > > 


OMM 


ybligation. 


from Alleghany and retire its Out 


andalloft 


ferred st L J s were acql 


e for Alleghany. 


In related Finance Docket No, 256056, sis 


ction 214 
common 


tioned, will be issued to 


outstanding shares of Trucking. Upon completi 
control and purchase, Alleghany will hold the 
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er for Alleghany 


Marine Midland 


be converted 

ne will transfer 

urther, Jones will 

n, preferred 
red st 


srcent of the 


bh 2 aS¢ er 4 
ne 3,09 utstandc- 


iired by the voting 


seeking authority 


of 100 shares of $1 


usly men- 

1for all of the 100 
on of the proposed 
i00 shares of the 


109 M.C .< hy 


ALLECHANY COR PORATION-—CONTRO! 


issued mmon stock of Jones, and Joneswill have no other 
stock Outstanding. 
f the primary reasons presented t \lleghan r acquisi- 


jperating Ir 


its tax burden, 


stated that as February 105, the date of the Penn Central 

merger authorizs vy. > Commission in P 
Merger—New York Ce 21 R.Co., 327 1.C.C, 475, Alleghany re- 
ceived and still holds 196,195 shares or 0.81 perce f the 24,104,- 
708 shares outstanding of Penn Central stock, In addition, Allan 
received and 
utstanding 
Alleghany and 
entral 
its own 
name of 

Sigler and Company. 

Alleghany is also e controlling shareholder of Investors Di- 
versified Service: yhich serves as an investment advisor and 
distributor for a grot f mutual funds. As of Se 
1969, these mutual funds held 391,900 shares or 
of the outstanding shares of PennCentral, [tis alleged investment 


199 MLC. 
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the Commission, be continue 
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r r in response to a peticion or on its own motion institute an 
r ation ter e whether rust should ontinued 
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Before The 


INTERSTATE COMMERCE COMMISSION 


nn 


Docket No. 27346 


nl 


APPLICATION OF MISSOURI PACIFIC RAILROAD COMD ANY 
UNDER SECTION 20a OF THE INTERSTATE COMMERCE «CT 
FOR AN ORDER AUTHORIZING ISSUANCE OF SECURIT..©S 


BRIEF OF ALLEGHANY CORPORATION, INTERVENOR IN. 
SUPPORT OF THE APPLICATION 


‘y 


M, Lauck Walton, Esq. 
30 Rockefeller) Plaza 
New York, New York 10020 
Attorney for Alleghany 
Corporation 


Of Counsel: 


Donovan Leisure Newton & Irvine 


Filing Dats: October 6, 1973 


share that Alleghany will receive. vo the extent that 
Alleghany 'S majority position (which carried with Se the 
power to veto certain corporate actions) has any "premium" 
value, that "premium" is included in the consideration to 


be received by each and every Class B sharcholder alike. 
Jj 


THE PERMINATION OF ALLEGHANY 'S 
INTEREST 1N Mop Ac SECURITIES 
WILL PROMOTE Hy; PUBLIC INTE REST 


The divestiture of Alleghany's security holdings 
jn Mopac, pursuant to the Plan of Reorganization, would also 
promote the public interest. 

In a prior procecding before this Commission, 
Alleghany ‘Ss acquisition of the Jones Motor Company, Inc., 
a common carrier by mn tor vehicle, was approved. Alleghany 


Corporation — Control and purchase - _Jgones Motor CO.«,s Tac «= 
pated bs ration = . - Jone SS 


and Control Erie Trucking Company » No. MC-F-10444, 109 MCC 


333, decided January 27, 1970. 

The Commission, as a condition to its authoriza- 
tion, ordercd that the trusteeship of Alleghany's MoPac 
securities be continued. The Commission noted n  . . either 
in response to a petition or on its own motion [it may } 


institute an investigation to determine whether the trust 


should be continued or whether A} eghany's @tivestiture of 


ooo 


a. 


MoPac securities should be required." * Alleghany Corporation 


= Control and Purchase = Jones Motaer_ Co..,: inc. = and Control 


: 4 a” spl OF 
Lric Truc) ilny Company, supra, at 350. i aaa 


< is Ne gw 
Undoubtedly the Commission, in’ so ‘ordering, Weighed 


the unigue characteristics of MoRac Class a Btook ¢ ineluding 


4 


the absence of a broad and, liquid marke’; for. ‘that security. 


” 


(See Lxhibit’#2, Testimony! of ‘Fy. L. Lee Jones AY The" Commis- , 


ts 


sion was undoubtedly aware that the sale’ of “Alleghany's B 


shares. in the usual way was simply impossible, and to‘so 


order would causé great financial injury to ‘Altegwany" as 


well as to the minority Class B stockhéldersy: ‘the price of 


whose stock. would be substantially depressed by, ‘the forced 


Sale of the controlling block of 3B S ates Sei = 


~~ 


b * 
aw shy . 


Purthérmore, it is Gisatly conducive to" the ‘Pilblic 


interest that the Commission be relieved ‘of tHe obi igatton 


Ne! 


of overseeing this trust, while at ‘the sane time achieving 


a solution which will not harm Alleghany, which ig also a 


carrier subject ‘to the Commiss ion,' s e gurfsatcenen. 9. 


: > 


: 8 clearly, an excellent: procedure, ‘tr eliminating ais 
ss Pg a Ie ca ‘ Vette 
or ifr tually. ‘élininat {ng Alcanaiyta cwltership’ of NoRac-s 


stock is that embodied in the | Plan of Reorganization. a 
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nace ecient st 
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UNITED STATES DISTRICT COURT Sib ioe Secs, a 
SOUTHERN DISURICT OF NEW YORK if vee, Cor, 
: - ae ak ke te) AS ; 
5 he laa ah aren i ed aN stliad 2 110m BY 
LETTY LEVIN, ALLBQIANY COKPORATLON Ria MR ae tree. oie 
and RObsiTt iE VASSE UR, ‘ng: «8 ie at a 
Plaintiffs, — 
~against- © 67 Civ. 5695 
3 
MISSISSIPPI RIVER CORPORATION, NOTICE OF ; 
{IsSOURL PACIFIC RAILROAD ;  SELTLEMENT OF 
COMPAIN, ROBERT ", CRAFT, T.C. ORDSR me: 
DAVIS and THOMAS MILBANK, PEO i in dit 


Defendants. : 


PLEASE TAKE NOTICE that an order, a trud seopy of which 
is annexed hereto, will be presented for sett Lemont end piguincure 
by the Honorable Frederick van Pelt Bryan at the Office of the 
Clerk, in Room 601 of the United States Courthouse, Folcy cquare , 
New York, New York, on October 14, 1969 at 10:00 A.M. : 


New York, New York 
October 9, 1966 ‘ oy 


an ger ot 


Yours, “ete. y. 


~s os | erp 


ORANS ELSEN & POLST=IN 
Attorneys for Plaintift Py 


Betty Levin dan 
office & P.O. Address a 
10 East 40th Street ~-* © 8s 


New York, N.Y.* 10016 


DONOVAN LEISURE NEWTON & “ORVIN 
Attorneys for Plaintiff 
Alleghany Corporation 

Office & P.O. Address 

2 Wall street 

New York, N.Y. 10005 


SULLIVAN & CROMWELL, ESQS. 
Attorneys for Defencants 
Missouri Pacific Railroad 
Company, Rovert H, Craft, 
7.G. Davis and Thomas fF. 
Milvant 

h8 Wall Street 

New ‘ork, N.Y. 10005 


\ 


plaintiffs of caid printcd notices in envelopes; and it i3 


further 
CROGRED that the reasonable expenses cf said meiljas 
shall be berne Jointly 2nd severelly by the plaintitgos ene 2% 


is further 

CRDURTD that defendant Missouri Pacific Railres4 
Corpany shall file an arfidavit of railing with the Court 
preuntly after the eforenaid criling, which affidavit chal 
contain the nace and address of each person to whom ths motice 
wags mailc}; and it is further 

ORMENED that any conber of the class desiring to 


intervene in thts action must, no later than December 2, 1938, 


give notice of intenticn to intervene in the rannor set for.h in 


the appended Notice, and thereafter must, no later than [rcenbe 


20, 1963, either obtain the consent of oll parties to ‘said 


intervention or rcerve notica of rotion for lcave to datervens. 


Deteds; New York, New York 


eS eDede f, : ¢ 
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' Craft end Thoms hilbenk, both of vinom are directors of 


- Court to direct Mopac to pa} reaconnble dividends for ost 
pey P 


a2 majority of the Class B shares outistending 


————— ee 


All. plcintifrs suc on pehalf of the selves and. all 
other MoPac Class B stockholders. In addition, plaintiffs Betty 
Levin and Robert TeVasseur assert certain cleins derivatively | 
on behalf of MoPac. 

Defendants ere: Hississippi Rives Corporation (here~ 


jnafter referred to os Wnississippi"), holder of & majority 


eee ES TTL I 


e the outsvaniing Class A stock of MoPac; MoPac; Robert H. 


Mississippi and MoPeac; and T. CG. Davis, & director of MoPac. 


NATURE Os THE ACTIC: 


This action wes commenced by Betty Tevin on December 


| 


29, 1057. Alleghany Corporation end Rovert JeVesseur sub- 

| sequently were, upon their notions, permitted to intervene es 
qegammaains plaintiffs. 

yhe complaints filed by all three plaintiffs charges 

in substance, that dividends declared end paid by the MoPac 
; poard of directors on the Class B B stock have been and are une- 
 peasonably end unjustifiably low; that ississipps has misused 
4ts voting control over HoPac's board of directors in further- 
ance of a plan andi_conspirecy with. said directors to improperly 
favor Mississ sippi and otner Class A stocknolacrs at the expense 
of the Class B stockholders 3 and jhat such conduct will con~ 


tinue unless enjoined by the Court. The complaints ask the 


L years to @11 Class B stockholders, piv interest thercon; that 


PROSPECTI 


hares Common Stock 


mae Value) 


The Exchange Offer at 3 lock P.M., New York Time, on November 21, 1962 (the 
(wr. 


piration Date”), unles ) share iss A Stock of Missouri Pacific have been duly deposited 
for exchange prior thereto or }xpiration Date is extended as provided herein. 


act as Managers 
ssippi River Fuel 
ts of dealers 


n willancur out-of-pocket expenses 
Co. ake Dempsey-ereler & Co., Inc. 
and will.raifburse them for their out-of 


-y-Tepeler & Co., Ing. and the Soliciting Dealers and 
4 , ‘ . 

ppi may be deemed tu be Underwriters within tho 

agreed to indem@ify the Soliciting Dealers against 


liabilities, including | ch dati nder the Act 


THESE SECURITIES HAVE NOT BIEN APPROVED) OR DISAPPROVED BY’THE 
SECURITIES AND EXCHANGE COM MISSION NOR HAS E COM MISSION 
PASSED UPON THE ACCURACY OR ADEQUACY OF T 1S PROSPECTUS. 
ANY REPRESENTATION TO THE CONTRARY 1S A CRIMINAL OFFENSE. 


The date of this Prospeetus is Ogteber 18,71962, 
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wew securities of Missouri Pacific 


icifie Railroad Ce mpany 


The Texas and Pacific Railway Company, 


SE Oo, of 


The Texas and Pacific Railway Company wholly-owned railway subsidiaries 
\! } Southern | way ( 
and DP urban R 
Mexico R | 
Weatherford, Mine Ve and Northwestern Railway Company 


Texas Pacific-Missouri Pacitic Terminal Railroad of New Orleans - gthe stock of which is 
owned one half by M te Patie Railroad Company and one Rall by The Texas and 


Pacihe Railway Comey 


Fort Worth Belt Railway Company the stock of which is owned 40°; by Missourt Pacific 


anh Comin 


605, by The Texas and Pagifie Railway Company. 
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s } rack extend ween Fle : 
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. tut » Pexas t 
Brownsville & Matamor Pridpe Company: M uri Paeifie owns 40 of stock of thi 
nde conne with the Nati 
Southern Hlinois and Misso:ri Bridge Company: | company owns 9.2 rack 
‘ } ] 1 | ble trac k teel tl 
Mi i « I ! ige provide a congection with the 
ain | { the uri P ithe St. Louis-Southwestern Railway Compa: 
t] Ni ft Pavil iM) HO shares of outstanding Capital Stock 


Missouri Pacific Truck Lines, Inc.: company operates common carrier truck freight 


ser\ Lid { Arkansas Kansas, Louisi 
fis lissouri, Nebr fonnessee and ‘Texas. It » performs a substitute service I 
c ny it 1 1 road traflie. The Missouri Pacific owns all of 
e tst } 


The Texas and P acific Motor Transport Company: This is a who'ly-owned subsidiary of The 


’ ) ‘ trove | ‘ sc iT z , "\° 
eyas and Pacific k porate OSS miles truck routes in Texas and Louisiana 


company owns mineral rights in 618 7 acres of 


é Western Coal and Mining Company: 


ur d — omg.,It conducts no mining 
x { med ate leis "ning and other purposes Miss uri 
Paci ( 


us states, Its stock 


100°, owned by M 


7] Eagle Ford Land & Ii lustrial Company: ‘This company owns lands in various counties in 
—= Ww pe ; 100’, of its stock 


The Merchants Cold Storage Company: Phis company is 100% owned by The Texas and 

Pacific Riutlway ¢ any and owns and operates ware house facilities in Fort Worth, Texas. 

The Missouri Pacific also owt © GOO shares of Class A Stack and 74,104 shares of Common 
Stock of the Chicago & Eastern Hlinois Railroad Company which ’shares represent 19.31% of all the 
presently outstanding voung tock of said railroad sineetly or indirectly Missouri Pacific also owns 
6970,000 of © & E I's convertable Gene 1 Mortgage Bonds Ail Chicago and Eastern Illinois shares of 
stock owned are trustec.) with The Marit Midland ‘Trust Company o° New York eee rere rit 
voting trustee, and Miss: ari Pacific presently has pending before the iuterstate Commerce Commuss! 

application seeking authority to acquire control a rough stock ownership of s aid Chicago & Easter 
bikin ig Railroad. Reference is made to the heading “Control of the Chicago & Eastern Ilinois Ruil- 


road Company” fora discussion of the stat of this proceeding. Reference 1s sca ide to the headit 
“Control of Phe haat , Okla & Gull Railway Company et al.” fora diseussion of the contract 
32 ‘ 
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o'clock P.M., New York Time, on November 21, 1962 (the 


f ¢ A Stock of Missouri Pacific have been duly deposite | 


Date is extended as previded herein. 


‘ th M _ St. Louis, Ex- 
f the Exchairge 
‘ to thor 
1 

nandact as Managers 
ssippi River Fucl 

ré efluerts of dealer 

A 5 Exchange ¢ 
f 100 Chiss A Capital 
‘ ut-of-pocket expenses 
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, Dempsey-Tegeler & Co., Inc. and the Soliciting Dealers and 
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| Ltoi nyjfy: the Soliciting Dealers against 
y 
( 


REEN APPROVED OR DISAPPROVED ny, THE 
COMMISSION NOR HAS THE COMMISSION 


PASSED UPON THE ACCURACY OR ADEQUACY OF THIS PROSPECTUS. 
ANY REPRESENTATION TO PHE CONTRARY I5 A CRIMINAL OFFENSE. 


‘The date of thi 


neetus is October 18,'1062. 
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1 various of ifs 
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issouri Pacific Railroad Company wholly owned railway subsidiaries 


The Texas and Pacific Railway Company, 


s yfyf ol 


The Texas and Pacific Railway Company wholly-owned railway subsidiaries 


Northwestern Railway Compary 
Texas Pacitic-Missouri Pacific Terminal Railroad of New Orleans - ~ the stock of which is 
ed one half wo M ty Poeifie Radlrecedl Company and one half by The Texas and 
Pacihe Railwi 
(6) Fort Worth Belt vay Company I , f which is owned 406, by Missouri Pacific 
Railroad Compra 160°, by The Tesas aud Pacific Railway Company 


(G6) The Missouri-lilinois Railroad Company, «! which Missouri: Pacific owns 54 4° ef the out- 
efsnelit ! 
waph the Missouri Pacitie Railroad Compit and The ‘I 
ts in various term cial companies, 


other companics: 


5 


American Refrigerator Transit Company: ‘his as ear rental compan whinge appros 
Wop refrigerator ¢ whiel te dea ee ah her of railroad caret The Mi 


mint 


5.000 shares of outstoad ‘apital Stact 


ding at December 3, G1, in the 


debt except « 
nint of SUS LAA00 


Galveston, Houston and The nderson Railroad: Missont Pacific owns 50°, of the stock of 


this company, cho opers rroatel, tO oul track extending, between Houston 


and Gal 
Houston Belt & Terminal Railwa 


vi Viscount Paeihe owt 508% of the stock f this company 
1 tehinge sary thane Chie Wis o on , Texas. 


> rownsville & Matamoros Bridge Company: Missouri Paeifie owns 50°; of stock of this 


} 


subg prengate 


dy er the Rio irande connecting with the National 


\t 
\toXtt 


Southern Hlinois and Missouri Bridge Company: Uhis comfyany owns 024 miles of track 
Thebes, Hlinois, scl Hime, 2 coeur, neluditg: a double track stecl bridge over the 
River between those points. Dhits bridge and trackage provide a connection with the 
f the Missouri Paecifie at ‘Thebes and the St. Louis-Southwestern Railway Company 
at Tine. Missouri Pacitie own sad of the S00 shares ot ot tstunding Capital Stock. 


Missouri Pacific Truck Lines, Inc.: ‘This company operates Common carrier truck freight 
service over [1,445 miles of routes] the States of Arkansas, Illinois, Kansas,’ Louisiana, 
Mississippi, Missouri, Nebraska, Tennessee and Texas. Tt also performs a substitute service for 


the Com] Landling certain less-tt arloud traffic. The Missouri Pacific owns all of 
the outstanding Se urities. 
The Texas and Pacific Motor Transport Company: ‘This is a wholly-owned subsidiary of The 
and Pacific Railway, whi I) operates O85 wales of truck routes in ‘Texas and Louisi*na. 


Western Coal and Mining Company? ‘This company owns mineral rights in 61,807 acres © 


_—_ western 00 
tand in the States of Arkansas, Hors, Ranses, Missouri, and Okiahoma., It conducts no mining 

eee nt rer - = ——— . 
Tons, but portions of the | Tare leaad to others for mining and other purposes. Missouri 

Houtstandinyg: securities 
- This company owns lands in various stutes. Its stock is 
100" owned by Missourt Pacith 
This company owns lands in various counties in 
: - paneer uses TO - —_—— 
ried Pane Toahway Company owns TOO", of its stock. 


Vv ple Ford Land & Industrial Company: 


fexas. || 


The Merchants Cold Storage Company: This company is 100% owned by The Texas and 
nd owns and operates warehouse facilities in Fort Worth, Texas. 

The Missouri Pacific also owns 2.400 shares of Class A Stock and 74,104 shares of Common 
Stock of the Chie igo & Eastern IMinois Railroad Company, which shares represent 19.31% of all the 
presently outstanuing, voling stoc k of said railroad. Direetly or inéucetly Missouri Pacific also owns 
£970,000 of C & E I's convertible General Mortpage Bonds. All Chicago and Eastern Illinois shares of 
stock owned ure trusiced with The Marine Midland ‘Trust Company of New York as an independent 
voting trustee, and Missouri Pacific presently has pt nding befory the Interstate Commerce Commission 
authority te acquire Control through stoc k ownership of suid Chicago & Eastern 
“Control of the Chicago & Eastern Ilinois Riul- 
roceedingt. Reference is alse made to the beading 
any etal.” fora discussion of the contract 


ypany i 
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“Control of The Kansas, Oklahoma & Gull Railway Camp 
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‘ 


n supplemental record made at reopened hearings hold pursaant to the pro- 
visions of paragraph (b) of section 208, title il, U. S. Code, and section 77, 
of the Bankruptcy Act, as amended, plan of reorgantzation for the 
Missouri Pacific Railroad Company, and others, debtors, modified and 
approved.’ 
Appes ances as in prior reports and, in addition, Arthur Arsham, 
« Harold By > >, Walter I. Brown, Jr., Corl B. Callaway. Allan P. 
Comvill, Josep}, A. Doule. Feliz A. Fishman, Edward I. Friedman, 
dr, Emanuc! Gruss, Fderard J. Mickey, Jr. John #. TTumes, Percival 
E. Jackson, Jerome M. Nirshhanm. Ferdinand Hf. Trolvoord, Alan'§. 
Kuler, Frederich UM. Myers. Jr. Eldan &. Olson, William P. Palmer, 
Darid M. Potts, Thomas J. Shechan.Jr.. John Ben She pperd, Alfonso 
£. Solanaa, Henry 1. Stimson, Alfred B. Teton, Jay W. Tracey, Jr., 
and Lyone! E. Zuna. 


Srventu Srercewentat Report or Tre Coaracission 


Br tae Comanssion: 

Exceptions we'e filed to the report proposed by members of the 
staff of our Burvau of Finance, Thereafter, the bankruptcy trustee, 
acting pursuant to authorization and direction of the United States 
district court. of jnrisdiction in these proceedings, Sled with us a peti- 
tion sccompani-d.by a stipulation and agreement, executed by a ma- 
jority of the parties in interest, embracing certain modifications of the 
proposed-repert recommendations, which, if adopted, would be ac- 


contained in the proposed report, E 

Request for oral argument:on exceptions was made by the inde- 
"pendent directoys of the Missouri 
’ -proximately 49 percent of Missouri Pacific common stock, and Oscar 
; Gruss £ Son, holders of International-Great Northern Thilrvad Com- 


* pany adjustment:mortzige bonds, were Jater withdrawn, svith the res- 


s > 
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company, without further participation by holders of class A stocked 
ae TIT rpther participation by holders of class A stocke 


AO Be em ym et x ve we SE 
/ 


plusel in t 
ko) ad 4 


ble to old common-stock holders) recommended 
the stock of the reorganized company would 


| stock would have a stated value of $100, and each share ofclass 
would have a stated value of either $100 or $50, to be determined 
the Commission. ; 
(c)_Class 4 common stock:.—Dividettis on this class of new n\ 
stock would be limited to $5 or 8 per share in a calendar year, 
as the Commission shall determine, irrespective of what amounts may? 
haye been paid on class B.common stock. _Dividends on class A stock 
ould be noncumulative, and none would be paid in the form of stock 


or notes or in any forr other than cashor its equivalent. Class A stock 
Would be nonconvert ,ple, and in the event of dissolution win u 


or liquidation oi the company, the holders of this class of stock would 
“be entitled t- recerve out of the assets of the company $100 per share 
before a dis.ribution is made to holders of class B stock, who therea fter 
would be ent'tled to any frrther distributions out of the assets of the 


he total stated value of class A common stock, $201.824,761, reeom-g 


‘mended in the propesed report. would be reduced to $191,755,818 in‘© 


order to (7) eliminate the amount of %,561.839 which was thereunder. 
allocated to the Missouri Pacific secured serial bonds and $293,639 allo- 
cated to the New Orleans publicly held stock- and (0) take account 
of the reduction of $6,213,465 in the allotment to International adjust- 


‘ ment mortgage bonds as set forth in paragraph (q) hereof. 


pend [ Pacific Raiiroad Company, debtor. | 
-Sumiler requests made by the Alleghany Corporation, owner of ep- | 


t 


‘the class B stack. ~ x 


ange i total stated value of $4,065 
ceptable to ine parties signatory to the stipulation and agreement as ‘ se Sa —_ 


Bh _agreed syXem plan. Our couclusions differ somewhat from those - 


ss 


(2)_Class B common stock —This class of new common stock, hav- 
, Would be issued only to holders 
Missouri common stock on a basis of 1 share of new, of a 
ated value of 5100 per share, for eack 20 shares of old stack, or, in 
the alternative, in the discretion of the Commission, 1 share of new, 
of a stated va'ue of $50 per share, for each 10 shares of old stock. 
No dividends ‘could be declared on class B common stock in an 


ever is prescribed by the Commission) have been paid or set apart for 


psyment on the class 4 common stock; but there wou!d be no other re+ 


siriction on amount of dividends wnich may be declared and paid on 
~ - « 2 < . * “~ ‘ ro 
et Ge 5 a eS Sy pete 
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before any distribution is made to the stockholders. 
roblem here under consideration involves the distribution of se- 
ities representing dividends to the preferred-stock holders Lefore 
rrying any surplus to the next junior security. it comes within the 
pe of the exception, for the debtor must be considered as solvent 
nsofar as the preferred stock is concerned. We find that this con- 
tention is without merit. 


We conclude that we should approre, as fair and equitable, the dis- 


tribution to the old _preferred-stock Id 


h =100 par value of the preferred 
stock and for each $100 of accumulated dividends 

The 1949 plan provided, among other things, that the new class A 
stock hould be entitled to dividends of 5 percent in any year before 
any dividends are paid or declared and set apart for payment on the 
class B stock. It also provided that. after dividends of $5 have been 
paid or declared on both class A and class B stock. the former should 
participate equally, share for share. with the latter in any further 
dividends. The examiners did not recommenda any . 
provisions. 


stock in the amount of L share for eac 


Under the agreed plan, we must determine whether the class A stock 
should be entitled to dividends anunally at 84 or S5 per share. and 
the participation feature provided in the 1949 plan would be elymi- 


nated. Considering the nature of this elas= A stock. and the tat 


i ate 
ments of earnings elsewhere in this report, we have no deubt that it 
should be entitled to dividends of 5 percent In any year betore the 
class B stock receive any dividends. A lesser rate would not. in our 
opinion, fuliy compensate the old prefer: tock holders. Th. 

ticipation feature of this stock Was Incor] ed in the 1940) 0 to 
insure some compensation for possible failure to receive dividends 
in some years. [It under the agreed plan these stockholders also 
will obtain control of the reorganized company. Appraisal of such 
control is diflienlt, butyit is our view that it will atl sone support 
for the price of the clas- A stock. Since the old preferred stock 
holders receive new class A stock for the entire amount of the par 


Value held plus unpaid dividends, we conclude that the participation 
Teature of the latter is not Necessary for compensate mae 

larly. the rielts of the class A stockholders upou li ition shoitld 
be limited to $100 per share, eliminating the liquidation participation 
provided for this stock in the 1949 plan. We find that the above- 
described distribution to the old preferred-stock holders of new_non- 
Cumulative Nonconvertible no-par value class stock entit 


nin fu Simi- 


200 I.C.C. 


olders of new class . common 


*, 593 INTERSTATE COMMERCE COMMISSION Kr PULLS 


Modification of the clase A stock.—Under the agreed plan, the } 
class A stock would be noncumulative and nonconvertible and di 
dends would be Tanited to 8+ or 85 per _vear as we ney decide, wi 
ont futher participation in earnings. We herein have concluded jn 
cur discusion of the treatment of the old preferred-stock holde 
that a dividend rate of 85> was necessary to compensate them for thej 
Toht=. We alse concluded that we shonld approve the elimination 
of the participation feature provided for this stock in the 1°49 plan, 


The agreed plan further would require that ‘the certificate of in-*™ 


corporation of the new company provide that the company shall not 
alter or change the rights of the helders of either class \ or class B 
stock, or authorize the issue of additional shares of either class of 
stock or of any other class, or of part icipating or convertible pre- 
ferred stock, without the consent of the holders of at least a majority 
of the number of shares of common stock of each class at the time 
cutstanding. : = ¢ 

The groups contend that the provision of the agreed plan eliminat- 
ing the new preferred stock places control of the new company in the 


new class A stock although the fact that such stock is noncwmulative 


and nonconvertible would result in entire lo-~ of income by the hold- 
crs in year= of low earnings and 2 resulting low market price for the 
Stock, Such a type of voting security, they assert, would not promote 
———— ws. ” $ - 
the lection of the best, or a stable management. and they point out 
that the holders of the new first-mortgage bonds would be vitally 
interested in a stable and capable management. Considering the esti- 
hates of earnings upon which the examiners based their recomuen- 


dations. we do not attach material sieniticance to this criticism. 


believe it imposs:ore to reortadi. ze the debtors tna ner equ 


saurity holders under a plan 


the new =tockholders of a return in every years Phis objection tu the 


————— 
agreed plan i: not susiained. 


In accordance with our hereinbefore-stated findings, we conclude 


eee : 
that the 194) plan provision for ¢l iss A common, stock should be modi- 


fied so that the annual dividends would be limited to 35 in any year, 


without further participation in earnings in the same year, Pro- 
—_—— 


vision for this stock should be further mocitied so that upon dissolu- 


tion. winding up. or liquidation of the new company, it would be en 


BS A ll ae aso = 
tilled to receive out of the assets of the company only SluU per share, 
=. 7 


suc’ ‘istribution to be prior to any distribution to the class B stock- 
holders. The limitation upon the issue of additional stock or the 
change of the rights of stockholders should be modified to conform to 
the agreed plan. 
Modisication of the class B common stock.—Under the plan recom- 
mended by the examiners, no class B common stock would have been 
; 290 I.€.¢. 


ich would assure 
 — 
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sued until the exercize of Warrants, Wider p ribed conditions, by 


“ 
re old common-stock holders of Missout iit Under the agreed 


rt 


ld be 40,657.17 shares of no-par-value class 15 stack of 


——. 


D100 statec value, or, Ih oul diseretion, 514.54 share- ofa -tated 


in eat i tacnlta DR taal 
value of S50 per share, al: to be 1 ued to the M ssourl Preine eaumon 


| 1] 


stock ers on the ba of re | ares, or Lf S40 stock 


TERIOR [ ; Til ct sult hd | 


is Isstted, | share for eac 
no other limitation upon the dividends which rol leclared_and 


yald on this stock. 
Under the agreed plan. t 
year when earnings available for interest and Federal income taxes 


he earnings per share of class B stock ina 


are $37.5 million, would be, with income tax at 49 percent. 214 before 
all fun: nothing after allt funds whie eapital fund is increased 


he rel 1! t ar lis applicable 
tae Sli million: eoWha eo il 


ognition of them as a separatt Cliss, DY t Sul t In of new 
stock on a share-for-share basis. The circumstances recited by the 
committee do not, in our opinion, justify the recognit on of the public 
holders of the new class B stock as a separat class of security 


holders. Some relief would be accorded them Sy appre val of the 
oy 


por 


er miu roof si es ' we Vallhe ster, wl 


’ ' ‘ } ! 
dloublu f e Dower } res .wW t eve, 


inequitable. The agreed plan provid ote for each share of 
stock 

We conclude that we should approve modification of the class B 
stock provided for in the 1849 plan to coaform to the agreed _ 
using Slo stated value k and distributing to the old Mis i 


— : _ Sah 


Pacific common-stoclholders 1 share of new class B stock pe 


}_shares of old st ock. at i tir L that suen treatment would be feir an y 


equitable. 


* On the basis of the wi us, Alleghany Corporation would receive 1 share 


egeh 20 shures of its holdings 0 
aK Tce 


96,000 shares, or 19,800 shares. 
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provisions of subsection (e) of section 77 of the Baukruptcy Act, ag 
ainended, and of section 20S 1b). 

We conclude and find that, upon the record previously made in this “4 
proceeding and as supplemented by further he ‘arings held pursuant 
to the provisions of section 208, the 1949 plan of reorganization should 
be modified in accordance with the findings and conclusions set forth} 
in this report, and that as thts modified the. plan will be fair and © 
equitable and in the public interest and compatible with the provisions 
of sectinn 208, title 11, U. S. Code, and of section 77 of the Bank- 
ruptey Act. The plan so modified is hereby approved and will be 
certified to the Lnited States District Court for its approval. 

ATT requested findings and proposed modifications of the 1949 plan 
not specifically discussed in this report, or upon which no finding is 
made herein, have been duly considered, and they are found not justi- 
fied to the extent that they are not incorporated in this report and in 
the modifications of the plan as herein approved. 


An appropriate supplemental order will be issued. 


Mararrie. Commissioner. concurring in the result: _ 


pr perties have been in trusteeship for many years. Much 
en done and much expense has been incurred as a result of 

ich would not have had to be done or incurred in private 

A plan which appears to have the approval of most of 

ed is now presented. Th 11S plan has been worked out and 

] i I «tive promptly. It greatly 


in or of that proposed by 

i] health a very much larger pro- 

represented by the securities issued 

the case here must be held by owners with a right to vote, 

rather than by creditors. This, no matter how little of what ordinarily 

are considered creditors’ rights, the latter possess. Under this plan 

the debt represented by the debentures is debt in not much more than 

name. Its creation. however. leaves little of value in the property 

to be represented by the controlling stock. This is not sound. But it 

is a direct result of what appears to be the national policy to put a 

premium on debt as against an equity interest in such properties, And 

that policy naturally makes for un sound capital structures. In this 

case the prospective saving to the company at the expense of the United 
States Treasury is enormous. 

Another serious defect is the proposed “B” stock. This is intended 


to give recognition to the old cominon, That common has, at most, 
only a nuisance value if the claims prior to ic are to be fully met. _It is 
propose 'd to award to it only a small amount in actu: ul par value but 
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erty may enjoy. _| he prior class “AY sto kis limited as to dividends — 
r for 


| for the 


nd is noncum" lative Tt will be largely of a spe 


for the present, a 


Lsoms 
foreseeable future, pri ipally valuable as 


somo years at best. But the “b" 


a token for 


Consequently, its relation to the “A" 
=z income bonds which precede it 15 
In view of these facts the pre hlem we mu 


lic interest in the reorgan f these properties and tl 
to private operation thout prolonged 

weighs the obvious defects | f this agreed plan. On the wi 
it does. 


the result. 


Com~»ausstonres Freas and Tce.’ concur in the result. 


CoxrMis=!0 NER 


present 


Coxmissioner WIS 
this case. 
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further delay and ex] 


hiy e charact 


necul tion. 
and to the debentures ana 

reasonably sure te cause trouble. 
face is whether the pub- 


-eturn 


le L think 


Accordingly, although w th erave misgivings. I concur 1 
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, 1956, to the extent earned in the preceding calendar year. Interest shall be 
candatorily payable to the extent that available net income 1s sufficient for the 
payment thereof; and all interest not paid becausé of this limitation shall be 


poncumulative Interest on the debentures to the extent earned io each 
q@lendar year shall become owing as a debt on Decet iber 31, in such year, emt 


j if, in any sear, 


though pot payable until April 1, in the next succer ling year 
interest on the debentures is not covered by available net income, such interest 
fay, in the discretion of the board of directors « f the reorganized company, be 
@aid out of any funds lawfully available therefor. 


The debentures 


ball be redeemable as 4 whole or in part on any interest 
payment date. on 30 days’ notice, at their principal an ount plus (@) all ur paid 
interest earned thereon to the end of the ca-endar year preceding the date of 
redemption and +b) interest at tte rate of o percent per annum from the end 
of such calendar year to the re ption date, whether or not suc b iuterest is 
earned! gy accelerativon or otherwise, the debentures 
shall be entitled ty (a) all unpaid interest earned thereon to the end of the 
calendar year preceding the date of maturity plus '%) interest at the rate of 5 
percent per annum frum the end of such calendar year to the date of maturity, 


Al! interest on the debentures after 


Upon maturity, whether 


her or not such interest is earned 
be a tived obligation 


iss i and class B.— 


stork, el 


The common sto. vf the new 


company § be divided into two Classes, OD 


class A and tl 
be without pt 
ber of sha 
the me 
requirements 


coal wi 
issued 


$5 a share in any 


stork shall be nonconvert. 


winding up, or liqu'« 


ghall be entitled to - ve out of the assets of the new ci 


pany $100 per share 
of class B common s 


tributions 0 


before any distribution is made to the holders 


thereafter sl ill be entitled 
_of the new company 
Each class of common ste *k shall have full voting ric 


stock shall entitle the holder thereof to one vote 


o receive any furt! 


without further participat 


right of cumulative voting in the election of directors 
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of the new compuns the holders of this class of stoc¢ 


nent 


st in the Plan of Recapitalization or Settle 


Alleghany's intere 


jer in order to save 79% annually in I.R.S. 


I.C.C. as a motor cari 


Les 


opposite to the 4nterest of Petitioner Class B 


penalty taxes.This was 


{tion to the interest of the U.S. Government. 


stockholdar end in oppos 


Common Steck,and the 


which when divided by 


as of December © 


39, 


,400 value 


is getting #2 


orp, at $2,450 per Class B amounts to over $400,000,000 in value that 


Mississippi short changed Alleghany,all because Alleghany was 


. petitic i and pressured by the I.C.C. to divest themselves of their 
Lass Ss 2f Allegheny wanted to remain in the status of a motor 


curricr under the jurisdiction of the ICC and tms save thomselves 
from on ennual. 7QIRS penalty tex which it seems to me Alleghany 
d not t to pay,so fllerhany decided to remain es a motor carrier 


o nder t TCC jurisdiction by obeying the ICC to divest. themselves 

of their Class B MoPec securitics,and to whom but to Mississippi, 

which company in 1966 conspired to merge MoPac with the T,.& P. by 

giving Cless B a value o1 only $100 per shere,Honorable Justice of 

the United States Supreme Court Mr.Black said that this was like 

trading 4 raebvits for a horse,when this case was tried in the 1966 
October Term,Cuse #79. Mississippi is trying to get Cless B ina dif- 
ferent way this time. (kead Paces 339 and 350 #UC-F-<Alleg. Corp.Jones Mot) 


The ICC has the expertise and should veka Class B under due 
Drocess of law,according to the I.C.C. MoPac Agreed System Plan of 
4 


Reorganization of 1954,Not only is Alleghany being short changed 3 


by the ICC not evaluating the Class B under the Agreed System Phen, 
but the ICC is trying to rope in the minority Class B Stockholders 
elso in this shameful deal,Z blame the ICC for. this shnmeful act, 
because whatever the others in the case coukd have done wrong, they 
may have done it with the idea that if what they had done was wrong, 
tnen the ICC would correct it according to ICC rules of expertise 
7 evaluation according to the Agreed System Plan of Reorganization, 
For one reason or another the ICC did not use their expertise to eval- 
uete Class B as it was their sworn duty to evaluate Class B,So the 
stockhoiders of Allegheny were short changed over $400 million in 4 
value.The capital gains es that would have: been "Paid. to the U.S, 
Goverment 4 if the ICC hed done their duty would. haye been enormous, ie 
This could have been of no business to the mifority Class B Stock- : | 
a holders if they alse were not roped in in thig. shameful deal,But now 
it is the business of the minority Class B ta. Bolve this. matter by ‘ 
having the Class B evalusted according to the MoPac icc “Agreed Systea". 
Plan of Reorganization of 1954,s0 that Class_B gets a true value of 
$22,500 per Share in relation to the Class a $5 preferential sto: ’ ' 
which has a value 47 liquidat “1 of only $100 per’ simro,’ Where does : 
Class A get to pay oif Class Bb witha value of enly $2,450 Der share 


out of Class Bts own velues ,because Class 4’ ‘ts a Sort of a preferred “" 


Stock,;when Class B has « valuo of its own of $2074 
jeg ‘the rest of the valucs?Correct this," 


#- 
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WALTON, a, Of Counsel. 


AN DOISTHICT COUNT MIEPs peTROUSe 


Bist Meh we hone . 


ea a 


as PETIA PE EE CS LT TILTED Nh TT TIES 


os 


this 
ae) @ ri.ime 


« Gabri 


, the 
New Jersey. 
had this class B, since 1949, 
in qoing to St. Louis, Missouri and 
to Washincton from the District 


the rronerty values 


lohbvine in the senate and house for several years to 
> aive the old common recocnition. I have 
vour Honor, and it insu’ts my 
he rlan of reorcanizationthat 
| 
19-- not bv the Icc, rather, in 


dad in this nlan to the orcaniza- 


| 
| 
| 
| 


er over the dam. You have 
just handed me ‘ony of the second sunplemental renrort of 
commission Pa ‘ hack to 1954. 


| 
| 
| 


ISTHICT COURT PERPORTERS U.S COURTHOUSE 
MARE NEW TOfR &Y ca ?-6se 


DilEtoeane Gane we ees SSCL Ue 


MR. GABRIEL: That is the nlan of reo 
vour Hionor. That is where the value of the class B aets -- 
THE COURT: Why qo hack to 1954? Why don't vou 
down to csertials here? Were yon 1 particirant in 
nroceedinas that followed after our anproved settlements 
here? 
MR. GABRIEL: Yes, your Honor, I was here every 
session you |} 
new in the crise? 
new thifigqs before this court and the Ecc? 
IW. CABRIED,: *Yhe new thinss in this court, your 
“act thit they haven't :valuated 
under due nrocesses of law accordine <o the ICC aaqreed nlan 
of reorqanivation of 1954, therebv shortchandina this stock. 
of the Micsissinni River -- ’ chortchanains ‘the 
Corrr-ation 29,h ral s «+ share, which means 
20,000 share HV ra oshortchanced tha comnanv 
,onn, nn, 
they did that, vour llonor, 
involved. but they involvcad me as stockholdur 
up my stoc! =e “ane point that they were 
forcina Alleaqheny Corporation to give it un, even thouch 


Alleawheny !h 


| 
| 
| 


bid von appear in connection with the 

| 

, 

proposed set >was submitted to me? 
j 


64 COUARTROUSE 


IR. GABRIEL? cane down 
wanted an evaluation of my stock on the 
THE COURT: Why don't you ansver mv cuestion? bid 
Particinate in the hearing before me when ther rronrosed 
lan of settlement was submitted? 
CABRINL: 1e sama day that vou had the hear-| 
ing January 25, 1973, your Ifonor, I came down and I protested. 
! 
| 
I gave an equity studies of the mcurities said that} 
this partichlar plan of recanitalization i vi take | 
| 
the equity of th stockholders and cive 
right to it hecause | 
' 


referred to the aia 2 “Hot, En 

} 

my oninion? 
| 

CABRITL: s, vour ilonor. That was my | 


contention. rontention 


that thev 


vour iraument haefore. 


av have shortchanged 


| 


the qoVernnent also for : 1N9N, 901M in values which the 
qovernment shonld v t : , xt\eains tax 


4 


out of it. re geits om i stoekho*. aren. we ohliaced 
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\ 


Rg SF B RB 


w 


elea 


to give up our stock hecause Alleqheny had self ‘interests to 
be a motor carrier under the Jones Motor Company, soucht to 
get a less .axes on their annual taxes which saved them ahout 
79 vercent. annually, as a motor carrier under the ICC's 
jurisdiction. 4 


T don't go along with that, vour Honor. It hurts 


me, your Honor, to see that these thinas can ao on without 
the advice or the consultation of the minority stockholders 
whether or not it’ agrecable to them. But «he thing goes 
from your hands, vour Honor, to the ICC and the ICC, who has !° 


the exnertise to evaluate the stock under the due process of 


law, they merely rubber stamn the whole thina and said this 


23° faix. 

Why, vour Honor, don't they have that plan of 
reorganization in their hands which each stock has all the eo 
ecuity of the corporation poruhikinlt alte the $3 have heen 2 


paid to the A stock, plus a hundred dollars liquidating 
value, which amounts to $22,509 a share? Thev know it. 
we protest it, but they ruhber stamned the whole thina. | 

They had a five day hearing. And vour Honor, it makes ma o 


feel an if the courts shonld be tald these truths before 


this thing hapnened, that was the situation as .it was. 


{ 
he ICC plan of reorqanization should he fol lowed) | 
to the , vour Honor, in order to aet these smail pcan ihe 


SOUTHERN DISTHICT COURT REPORTERS, U.S. ROUNT HOUSE 


Fut VA NEW VOR NM HOR ames ne ne 


Bei iy) 


R. f..8..8 


a ae tae 


‘into this cluns action ant? said I ao alona with it. Thev 


elcq dia ye 6 
who hav@ one or two or throes or five shares their rouqdh 
proper value, because these people hit tha Jackpot. There is 
millions of acres of land tn caal, ofl, coke, oil shale, 

aqas and aljJ that. The B stoe! panned last year over $1399 

a share, which is a lot of money, 

Now, they have got a retained income of 349 
million as of Necember 31, 1972, plus 545 million dollars in 
property values and in inte ai’ land valucs, which have more 
than doubled ard tripled in the last faw vears, your !lonor. 
And it makes me feel that if Mr. Young was alive, which he 
isn’t, or Mr. Kirhv, who had dicda just a counrle of years ago, 


whenever it was, he weuld never have Acccpted this plan. | a 
But I was workino withhimin'The louse of Ranresentatives and | 


the sonate for so many vears, vour Nonor, and it's terrible 


’ 


to see the thing just fall anart just because there aren't 


neonle to defend this thine from the people who are trving t 
‘ Be 
take advantaae from thr sickness of Mr, Kirhv, who became v 


2 


ill and died later, or the fact that Mr. Youna w38 another (| -+ 


Aefrndant. : ¢ 
~ 


. 


Your llonor, thers rhowld he a re-evaluation -- 


i) 


Iwas a pro ee stockholier, 1 neoule hive my’ Fd evaluated. v 


T am not nart of the case, the class action. I never came 


hive no rieht to rons me in and talline vou have to accent } 


‘ 


4, P 
* P, 
# ' 
4 
. «> F 
GN ¥ — 
SOUTHERN CISTRICT COURT KEPORTERS 15 COURT HOUSE = 2 a a ee oe 
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elcg 
this. What happens to the prorerty owners in this country 


3 | 
| 4 that in the case,vour Nonor? We have no wy of redress, 


then. 


uo 


he Court, you yourself, your Honor, shov.ld sec 


to it that we as stockholders, which there is onlv a few 


7 
remaining, should get their stock evaluated hy due process 
sg |i : 
of law according to the re-organization of 1954. 
9 | 
2 Mr. Younq fought for this and “ir. Kirhy fought 


for this for years. whey spent millions. Why don't they 


at least follow it now that it is important to he followed? 


Why should the Alicqeny Cornoration stockholders he short- 


~ 
i) 


13 
or | chanacd $490,900,000? That's a lot of money, your Honor. 
14 | 
. It may not seem so much hecause they say well, this is a 
yy : ; ; ‘ P 
I plan of recapitalization, we 1l taxe it. Rut did they 


evaluate under due process of Jaw to find oxactly what at waq 


7 | | | 


i worth? Thov difn't. 
18 
Ss Now, there is a reason for. it, your lonor hecaus 
i | : oa 
they were jin a hurry, maybe financially or otherwise, I 
on | 
don't know what it was, Drh the i¢e told them that if vou 
, vay ta remain as a motor carrier under the tce's jurisdict.qn 
2 || ; et 
\! yoo. Must invest vourcelf of your class stock at our dis- reid 
! 
@ 3 | : | | 
for vn | ererion, whey have the jurisdietion over their stock for | 
“ its yearn heeance of the fact that thay fad thom undor the Icc | 
2 | an "a 
i jurindiction as a woter carrior. ; ty wv 
i . 
| | 
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\ SOUTHERN DISTRICT COURT ACPQHTFAS US. COURTHOLIST | | 
\ O23... 0T AME REL@YOMF MF + %e' wo | 


eri Su wre - 4 


That way they were able to save several million 


dollars a year in taxes, Allcaqeny did. But why does that 
interest us? The fact that they didn't qet their evaluation 
the way thcy should have qotten it, it becomes our business 
because we are roped into the same deal and we don't want to 
be roped into the jiame deal, your Honor. 

We want to have this thing evaluated and done 
in a pronp7r wav. And your Honor knows that the method that 
shou. 2 done- 

THR COURT: Are you finished; 

MR. CABRIVT.: Yes, your iloner. 

MR. WALTON: Your Honor, I believe that most of 
the points in opposition are covered in the papers.  .'d 
like to renort to your Ilonor that yesterday the plaintiffs 
filed a netition for certiorarj ‘.in the Sunrreme Court of 


your last set of denial in the same triel. In addition, your} * 


: I vie, 
Honor, you denied ti« nmlaintiffs motion for new trial and sys 
ae 


the Nanolezon Gabriel's motion for new ‘trial and both of thos 


have been affirmed off the bendh hy the Second Circuit. The 


have now taken a notitic., for carttorapi, 


I hand you this decument., ‘B onky received it 


yesterday. ; 
- ‘ 


THE COURS” Who is Napoleon. c. Cubrtel? 


AR, CARRTEL: Your Hones, that io my frother, 
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aq 
2 | , as ; F 
‘ ia has five shares of Class BR. Va'ts had it since 1949 or 
: , 
3 | P 4 
’ ’ | *52, I don't remember. hut I helieve that the thing can 
& be corrected hy this court right here to evaluate the stock 
5 
under due process of law. 
6 | ae p ; 
i MR. WALTON: Your Honor, I think you find that 
‘fae ; ‘ ’ . : 
| the first three questions are identical with the first four 
i 
cee 8 | , : : AGS 
‘ae } questions here. I will just submit, your Honor, that he 
ee 
bys 9 | 
‘“ i asserts he owns 120 shares of class B stock, which are wort} 
&. a, 10 . ‘ : : . 
we Ady |} more than a quarter of a million dollars. We asserts in his 
ie n | reer ; | 
ee position that he owns 120 shares of the old class B which we 
12 : i? 
evaluated in the scttlement offer at 22,459 dollars a share, !¥ 
: ae 3 | c ° . , P 
a: about a cuarter of a million dollars. in this stock alone. 
hy | \ 
fro, 14 | B . | 
a I would respectfully submit that we are never going to see : 
‘ | 
ies 15 ! , : ae - ‘ r poh ae 
|; the end of this litigation unless you give tha plaintiffs/ 
. , | 
‘ 16 | : : 
’ respondents cost: cn motions liko these. 
i| 
17 |i , ; 
MR. GABRIEL: Your Honor, evervtime we hollered 
: 18 | re ee . 
\ nolice, they are hurting us, ar thev.are robbing us) we have |: : 
, i} 
é wm E , ; P 
H to pay costs. How cin we eet hein, vour Honor << ° 
\| Nel . 
ees 20 | ; nae OE 
x “hemeae i) THE COURT: You haven't waid costs vet,. afd the 
21 | wie ‘Sastoe ‘ 
| defendants have urecd that this is really a motion utterly 
= 2 |i ; : : : ’ , 
without suhstance heeauns it's been made betora, Apnparcntly | . 
| a 
© | oe eee 
i as I have read the napers, what voy arque here is no differene 
i 
: y i} than what has heen presented by Nanoleon C. Gabriel, who you 
ee . 95 f 4 ; Mr i ; 
fay is your brother; in that. eane there'was renrerentation 
: | : ; 
y : 3 U i 
i’ ‘ i “ ? ' 
i 
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: || \ | 
‘ ‘ | ‘ », 
' - || by an attorney. Isn't that correct? | - 
| | 
@ C 3 | MR. WALTON: That is correct, vour Honor. | 
wy 4 THR COURTS? This matter han been disnosed of. 
} i 
5 
cs Hs I'm not qoing to listen to the same aryumentss ac vin ind 
; 6G ; 
: "again. » You have an avenue of appeal, The matte- was heard ° 
i 
. | by the Court of Appeals orce, it's heen heard by the Court 
8 | : 
| of Appeals twice. A 
9 | 
an MR. CABRIEL: Your lMonor, I am taking this case | 
\ 
” to Court ver se. I want my stock evaluated. 
& ca n \| THI: COURT: You had a full ornortunity to rresen 
12 | 
whatever araument vou desired to present to «<2 Court on 
i! ' 
13 | previous occ icions. You were harrd, von vores oerosent. 
| 
14 | : 2 a 
MR. GCABRTNL: TT wasn't rart of the case. 
| 
| 
" || realize now that the thing should he started now that the 
" 
! 
6 | thing should he started fron hort, from the source, and 
i! 
es: haya it cvalnated under due process of law, according to bree 
i 
: | Missouri-Pacifiec Acree? Plan of ra-oreanization of 1954, anal 
' 19 


} aqives the A stockholders only S10 value, licuidated value 
| 


" i plus £5 when and if errsned and declared by the directors. 


i i And the reet oof the pronarty belanets to the B stockholders. 
| 
ya 
i That thing has net ever been reselveadvour Honor, | We have 
i 
@ .y 
| always haen nucshei around and 1 for one have come hack to 
' 4 
” || ace your fionor, but T vant you to Jook at this thing closely. 
25 | RY 
e i vp eto. You wil! not come wack ain except 
I 
{ 
\ { 
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elcg ! | 
under different conditions. I am going to deny this motion 

| 
as frivolous and a rehash of motions that have previously 
been made, in the Court's view made by this plaintiff annear- 
ing pro se who with knowledge of the previous motions. I | 

| 
am going to deny the request made hy the defendant, which I 
recard as a proper one, that costs he imposed, hecause vou 
are appearing for the sane time pro se. But I am aivina 
notice to you now, and notice to any other anpl’cant, that 
a similar application will he denied because there is no 
substance to it, and will be denied with the’ imposition of 


substantial costs 


MR. GADRIML: Your i!onor, can I have a word with 


you? 
‘ THI: COURT: Wo, we have ended the arqument®. I 
qave you the time vou wanted. You havé a right to anpeal «f 
‘ 
from this orecr. is 
mm. GABIID hank vouj Your Honor. " 
MR. WALTON: Thank vou. si 
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United States District Court 
Southern District Of New York 
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Retty Levin,Alloghary Corporution, & 
and Robert LaVesseur, 67 Civ.5095 (EW) 
Pliintif.s, Notice Of Motion To Re-open 

v. 2 ' 

Mississippi River Corporition, tha Above Case In The 

Missouri Pecific Radlrosu Compeny, + 

Robert H.Creft,1.C.Davis ana Unjtad Steteas District Court 

Thomas F,Milbank, : 


Sir: 

PLEASS TAKT NOTICH thet the undersigned Petitioner 
Jemes C.Gabriel,eppesring Pro jo, will move this Honorable Court 
at the Court Fouse “oly Squers,New York,¥ ¥. in Room £204 thereof, 
on the 3rd diy of June, L97H et 2:15 P.M, etclock oF #8 SO0n 
theresfter 6s Patitioner,rro a,may ba haurd, before the Ronoreble |. 


J.,for in order (a) to reopen the ebdove dh 
| 


Edwerd Weinfeli,'!.©. 


, 


captioned cic; (re) tht Patitioner raquasts en oral afpgwaent 
to be hearc; (c) «ni for granting such further relief as to this 
Honorable “ourt ssems just in: proper, for reusons sat forth in 


annexed p:tition. 


YOUPFE, ALC ey , 
: Wee af fees 


= ett at ? 
ect fe: ve Av de cette 

tomas C,Gebpiel, Pro Se, t 
Potitionare . 

Dated: May 19,1970 \. 

P,0,Rox 94 

Sea Girt,New Jarsvy 

(£01) 899 6700 


and Robert LeVasseur, 
| affidavit In Support 
Plaintiffs, 
Of Motion 
-against- 


! 
| Mississippi River Corporation, 
| Missouri Pacific Reilroai Company, 
i Robert H.Creft,T.C.Pavis ana 
\ Thomes F,Milbenk, 
! 


I State Of New Jersey 
| County of Monmouth 


| 
| 
| 
| 
Defendants. $ | 
| 
Jemes C,Gubriel,Pro Se,being duly sworn,deposes and says: | 
1) Thet ha is tye Appellant Pro Se in the above captioned 
case, 
| 2) Thet this Honorable Court of Justice in its Order and 
| Final Judgment dated end entered May 2,1973, retained "lurisdiction 
' of all matters respecting the consummation of the settlement of this 
action pursuant to the Stipuletion of Settlement and for the | 
it purposes of entertaining applications for attorney's fees and | 
expenses by counsel for Plaintiffs Betty Levin and Robert LeVasseux 
and by Blaintirf Alleghany Corporation, 
i 3) Thet ennexed hereto and made part of this affidavit are 
‘two copies of Satisfaction of Judgment,#74,567,Filed April eae, 
van favor of Orens,lsen & Polstain,a pertnership, and Pomerantz } 


|| bevy Haudek & Block,s partnership,jointly «nd not severally, and 
if 


| against Mississippi River Corporetion and Missouri Pacific Railroa 
| Company, jointly and not severally,in tne sum of 7020.9 | 

| disbursements of #22,422.06,for a total of $1,772,422.06,which 
| judgment was dock ted on July 3,1974 in the office of the Clerk of | 
| the Southern District of New York and sajd judgment has been peid. | 
i| 2) "in favor of Alleghany Corporation and against Mississippi River 

| Comp. end Missouri Pacific Railroad Company, jointly and not eeerene ? 
in the amount of $850,000,which judgment mas docketed en July 3, 
|ae7e in the office of the Clerk of the Squthern District of New Yo 
jiand said- judgment hes been paid," ie April 22,1975 ,U.S.District 


Court, S.D. of N, Y. 
i| 


| ve 


4) That Jemes C.Gabriel,Appellant Pro Se,found out about 


| 


| Judgment of Honorable Hdward Weinfeld's Court approving the same, 


|, such fees were to be settled only "after such finel judgment is no 


| longer subject to appeal. 
| 
@ 5) That at the time of the "Satisfaction Of Judgment" 
' dated April 17,1975 enc ‘prii 21,1975,final judgment was still 


| "subject to appeal,” a)an ap: L ~a Petition For A Rehearing Of 


!' Petition For A Writ Of Certiorori To The United States Court Of 


Appeals For The Second Circuit was pending,and wes Received on 


| May 9,1975 by the Office of the Clerk,Supreme Court,U.S.,in the 


| 
: : . ne tt } 
Supreme court Of The United States,March Term,1975,#74-1171; B) | 
Appellant James C.Gabriel's Case #75-7241 in the United Stetes 


ee || Court Of Appeals ,Second Circuit,was being uppealed; c) three 


appellants in New Jersey hed Civil Actions pending in the United 


States District Court, District of New Jersey,by William R.Wesson, 
| Pro Se,Plaintiff,Civil ‘ction #74-469; John Charles Veiani,Pro Se, 
Plaintiff,Civil f¢ction #74-470;James C,Gabriel.Pro Se,Plaintiff, 
Civil Action #74-471; vs.United States Of America end Interstate 
| Commerce Commission,Defenients,and Missouri Pacific Railroad Co., 


Intervening NDel@ndant,who ere fighting the Inte. c2 Commerce 


Commission's Authority granted to Missouri Pecific Railroad Company! 


to issue new Securities unier Section 20a,Financ2 Docket #272: 
(because it alsodefreuds U.S. Gov't.-more than #100 milli in Jnbivtent 
Service Date December 14,197%,by Commission Division 3,whereby 


Commission Division 3 is evceding its duty to evaluate Class B 


Plan" of Reorgenization of MoPac .Finance Docket #9918,of 1954-55 , 
(Cless B uadosvaluation costing Govesnpent overglou million in taxes 


pe bearine Common Stock aecording ta.the I.C.C. "Agreed System 
plea MoPac's Charter,which gives Class B all residuary values, 


and all dividends after ¢5 per Class A Preferential Stock,with only 


lle liquidating value of $100 per share has been satisfied for the 


| 


'| Class A;the remainier values eccruing to the Class B,which amounted| 


l to approximately $22,500 value per Class B as of December 31,1972, 
| I am protes bine Payment of these fees to these lawyers. £05... 
| fact case is still subject to appeéeuljand seccndly they shoul 
not get 'd for betraying Class B ungawfully ,and nes san ie keaets 
on of Chass B's real value.Not $2,450,butj $22, $00 Lbs 
e i) 
| Sworn to before me this Mey 19, 1975 repens = cel, Yee 


mention 9 yl. madtl 
"4 Dey 4 Le 1978 fits y 4 Ko. 24- 
a ee 


232515, quuifie 
in Kinas County. C ser 
in bee Vert : Ca ny 7 
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ACCOL NT 


United States Court of Anpeals 


FOR THE SECOND CIRCUIT 


OFFice oF THE CLERK 


= -_- a 
Wiseallcrsous Fees 

Ce ified copy of 
sited 
Sertificete of cdmistfisn 

Copy of Court Rules 


Clerk 0 
/ Deputy Clerk [J 

Cler. Ass* 4 
4 2 iQ P 

32868 
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a”: a ar me Laas nett 
yiAt sah Ix THE 
Ce 
Si iene Court of the Uihd Stites 
gre Marcu Tram, 197(ppce OF THE CLERK 


No. T4117] SUPREME COURT, US. 


Naroteon (, Gaprret and Micnar, Mornovsts, as CLass B 
Srocknoutpers in Missorrt Paciric Ramroap Company, 
for themselves and all others similarly situated, 


Fetitioners-Appellants. 
Yo 


Betty Levrs, on behalf of herself and ell other holders of 
Crass B Comsrow Stock of Missore: Pactrric Ramroap 
Cosrpany, and on behalf of said corporation, and Rosrer 
LeVassevr and ALLEGHANY CORPORATION, 


Plaintif{s-Appellees, 
—against— 


Misstssrpr1 Rrver Corporatiox, Missover Pacrric Rarmroap 
Company, Rosert H. Crarr, T. C. Davis and Tuomas 
MrmBank, 

Defendants-A ppellees. . 


PETITION FOR A REHEARING OF PETITION FOR 
A WRIT OF CERTIORARI TO THE 
UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


Genagp M. Canry 
Attorney for Napoleon C. Gabriel and 
Michael Moumousis 

Office and P. O. Address 
617 Third Street 
Broaklyn, New York 11215 
Telephone 212 SOuth 8-0009 


SS eae 


United States District Ceurt 
Southern District of New York 


aa an iLes MORRONR S 
| Betty Levin, Allegheny Corporation, = 
and Robert LeVasseur 


4 ‘ t ) 
4 | ; 67 Civ. 5095 (Ba) 
1 i Pleintiffs, : 
f $8: 
. 3 ! -ageinst- : ‘ 
Gn : | : Notice of Appeal 
4 4 Mississippi River Corporetion, FY : 
| Missouri Pacific Railroad Company, t yy - 
‘| Robert H,Craft,T.C.Pavis end z Sa, 
“ || Thomas F,Milbank, 8 eee 
; H ’ ‘ 2 as Bn 
e Defendants t a ey 
" a > | id 
SE a een x ae 
" A Se ee ara “—_ 
i a 
i| Sirss 


Please Take Notice tnat James C.Gabriel,on behalf of himself | 


appeals vo the United States Court 0° Appoals, Second Circuit, the 


| final judgment of the Pederal District Court of New York Southern 
| pistriet,decketod and entered on March 21,2076 in the above : 
‘| : ‘ 

‘| captioned action end appeals each and every prior erder and 
! 


decision of tha seid court which supports the seid judgment, “s 


f Respectfully, © Pa) Die 

' pated, April 14 ,1975 . - aes: 

li , Pas GOR foe 
V4 


James C.Cubriel,Pro Se 


. gee Girt,Naw Jersey 03750 


| 

| 

i! : 
i petitioner 
\ P.O.addross 04,497 
1 
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(£02) 608-6200 


a7” oiTPEn STATKS DISTRICT’ COURT 
por oO” NEW JERSEY 


Aetion # 74-4095 


Action # 


1S . b] : a ot * 
ee Vs. Civil Action #4 74-471 - 
“— 
12 ‘ 
U ATES OF AMERICA, et al, 
& 13 i ndant } 
j 
i+ yer aRS NS ES! aS i 
Mursday, December 4, 197! ; ! 
15 ; Camden, New Jersey 
16 Before the Honorables: t ; al 
: NON. JAMES HUNTER, III, Circuit ‘Couyt Judge : 
HON, LAWRENCE A. WHIPPLE, Chief, .WSdJ, .” | i | 
HON. CLARNSON S. FISHER, USDJ ; ee 
18 : 2 
Appearances: : 
. 19 a ee aR EE < 
. WILLIAM R. WESSON, pro se, (Civ. fi 7"-469) 
- 20 JOHN CHARLES VATANI, pro se, (Civ. # 74-470) 
JAMES C. GABRIEL, pro se, (Civ. # TH-47X) ' 
“ns 21 JONATHAN L. GOLDSTEIN, unitda States Attorney i 
by For the Government. *"™ uated 4 


22 BY: RICHARD ‘W. HILL and RONALD L. RETSKRR, AUSA'S 7, 


&: 
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Bee ah acne Oe eg OS Sonatas See ne ee ae ey 
te ‘ ‘ Rey ! 
Sa oF By". 
|BETTY LEVIN, ALLEGHANY CORPORATION, — +" sees 
4 ’ hand ROBERT LeVASSEUR, 3 : 
Re 67 Civ, 5095 (EW) | 
4a Plaintiffs, bss | 
A ie | -against- SATISPACTION OF. > | 
i | t g, JUDGMENT ©" os «a 
* hints MISSISSIPPI RIVER CORPORATION, ee ee hy. ah 
ae ae \MISSOURI PACIFIC RAILROAD COMPANY, ae D4, 567. tis 
Bey hity \ROBERT H. CRAFT, T. C. DAVIS and a i 
Red 3 \THOMAS F. MILBANK, : a fs fe 
[ ie | Defendants. * : hae {ts 
Bo ‘| 
we Terk le Nada RY Fae? ea OTN ea 
(* t 
hs WHEREAS, a judgm rt numbered 74,567 was entered Bn eee 
“ a 
ae 


in the above entitled action on July 2, 1974 in favor, Of 3° 
‘Orans, Elsen & Polstein, a partnership,. and Pomerantz Levy a 
Haudek & Block, a partnership, jointly and not severally, BRE 


and against Mississippi River Corporation and Missouri 
re 


i 


eee 


Pacific Railroad Company, jointly and not severally, in the sum 
’ a Oe RR 
ae at 


Wis total of $1,772,422.06, which judgment was docketed on- j hte, 7 


of *1,750,000.00, plus disbursements of $22,422.06, for a 


; en July 3, 1974 in the office of the Clerk of the Southern 


ae AND it is certified that there are no outstandin 


> 


 raieeineiiecet inn A toe acl RET Ee OO RIT SF — lo sos PY 
v5 “ D " ~' : . 
+ sp 7s 5 ae A - 


Ea ‘District of New York and said judgment has been paid. wea 
+ 


: Fe -executions with any Sheriff or Marshal within the State of 


‘New York, and that said judgment has not been docketed in 


= 


any other state, 
THEREFORE, entire satisfaction of said judgment 


is hereby acknowledged, and the said Clerk is hereby 


- 
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Heion on the docket of said judgment. 
i 


hag 
f au 1 Gr dae wl eS 
i ‘ . ' J ‘ i* * 
“4 hors ‘ tee 4i-w ong ® 
4 a 
i r ‘ 


“authorized and directed to make an entry of entire satisfac- 


a 


Dated: April 17, 1975. 


-By_ Efi ekidan Liv geu By Mp ed 


ORANS, ELSEN & POLSTEIN POMERANTZ LEVY HAUDEK & BLOCK 


(A Member of the Firm) —TA Member o 
One Rockefeller Plaza, 295 Madison Avenue, 
New York, N.Y. 10020 New York, N.Y. 10017 

(212) JU 6-2211 (212) 532-4800 r 


ye hd 


rm) 


ade 


dpe or ah ne 


te ee — 


Ahi csig cer pe = os en TET 


STATE OF NEW YORK ) 


- aSG.2 


COUNTY OF NEW YORK ) 


On the 17th day of April, 1975, before me 


eA gE ge 
7 
° 
see oe RY ee ween 


personally came Sheldon H. Elsen, personally known to me 


ie 4 

& and to me known to be a member of the firm of Orans, Elsen & 

t Polstein and to me n to be the person described in ana : 

} 

who executed the foregoing satisfaction of judgment in the 

firm name of Orans, Else 4 & Polstein and he acknowledged that tf 
act and deed of said firm for the 4 


he executed the same as the 


ein menti oned. 


N 
\ 


oe 


uses and purposes t'" 
/ ; bd 
Deborah Ssthie Macks 4 
: 
ExTDRAN ey CARS i 
* (iotory @ubile, State of New York ; 
i: Hao. Bi Add 7092 i 
QualMed ia Mow Yous Cosaty y 
a taalca Explves Marea 39, 1978 a | 
} 4 
STATE OF NE N Y°UK } 
: 886! 
} COUNTY OF NEW YORK ) 
b ' 
' on the 17th day of April, 1975. before me 
t a i 
K ; personally came William FE. Haudek, personally known to me ; 
i ' 
and to me known to be a member of the firm of Pomerantz Levy + 
! ’ 
t ; 4 eA 
t Haudek & Block and to me known to be the person described i 
Ly ‘ 4 
H \ ; 
‘ in and who executed the foregoing satisfaction of judgment pera, 
4 *, i 
b tt ee 
M in the firm name of Pomerantz Levy Haudek & Block and he a 
‘ t 
1 +. Wide 
an acknowledged that he executed the same as the act and decd ©! vaca 
t ‘ 
} i of said firm for the uses and purposes therein mentioned. | 
’ 
f 1 ee, 
yi ge 6a 7 A ve Pr sy 
? é . 
i 
i} 


| ’ TRYING MAXON : 
QFOTARY PUBLIC, Stato cf Now York 
No. 41-7772010 1 

Qualified in Queene County 
Toni sion Expisew Waich 30, 197@ 
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STATE 
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ral 4 T) ¢ “IIe noa 
of the firm of Donovan Leisure and 

3 5 z ao 4.7 - 
to be the person described in € the 


judgment in 


on Irvine and he acknowledged that he executed 
act and ¢ dad of said firm for the u and purposes 
oned ° 
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= a 7 wb a/ 
Netary * ft York 
No. 414519904 O 1 s Co. 
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he “IsT dey of April, 1975, before me came 


known, who, being by me duly sworn 


d say that he is the VicE PeREsIpEsST 
Corporation, the corporation described in, and w 


foregoing satisfaction of judgment; that he knows 

said corporation; that the seal affixed to said 

of jnudyment is such corport seal; that it was s 
J 


that he signed his thereto as an 


name 


by virtue of authority conferred by said 


? 
OEY. nt? Lf a 


A A E -n—-y-neneenetitipnag 


_ 
: * -31975 7) 
. United States District Court JUN } < 
Southern District Of New York . 
68d. oF Do NA 


oe 


—— 


ee 


awe ree OOS | | 


67 Civ.5095 (EV!) 


Ratty Levin,Allegh ny Corporation, 


and Robart LeVasseur, ‘ 
: aAffidevit In Opposition . * 


Plaintiffs-Respondents, To affidevit Of Roger W. oe 
: Haudek,associeted with 
Pomerantz Levy Haudek &  .: 


-ageinst- 
: Block,the attorneys for **'; 
Mississippi River Corporation, phaintifs Robert LeVasseur. § 
Missouri Pacific Reilroed : This Captioned Casa is toe e 
Company,Robert H.Craft,T.C.Davis Re-Opened Primarily to aid 
: The U.S.Government Internal. 


and Thomc. F Milbank, 
Pevenue Service From Boing: 


4 Defenaants-Responients, 3 Defreuded Out Of Over °°" 
$100 Million in Taxes, 


4 James C.Gabriel, Pro Se, 3 

& 

2 Petitioner. 3 ' ‘ ‘ bah aetoigl” 

‘ a as 4 PEROT e eo re oh ae fe. vy “fs we 
b uf 4 ee 

, State OF New | ersey) " , gat Dae 


County Of Monmouth ) ss. Ba dert gg : ; ve 
Jemas © ",Gabriel,Pro Se, Petitioners ,deposes and says punt 


1.I em the Petitioner in the above captioned, esse tk. — 
this affidavit in opposition of the affidavit of Roger, x. Faud re 


associated with Pomerantz Levy Haudek & Block, the attorneys for’ 


are aut 


plaintiff Robert LeVasseur,who is opposed to my se-apening ¢ the 

above ceptioned cese on the ground that plaanticfst ‘jounsel, ae 
% ten * TNs 

heve been paid although the settlement, according to, ue the: = 


Petitioner,Pro Sa,is still subject to appeal. The settlenent ha 43 


Sates fo Se 


still subject to appeel,ond it is at the present monent neing: 1} . 
ars Paste: +. 


eppealed by Jemes C.Gebriel,Pro Se, Petitioner, in the, ‘unites stat 
Court of Appsals,Seconi Circuit,Ces4 #75-7241} at the present. a 


moment is being appealed by Michael Moumousis and | 


‘ : sy ue . 
Napoleon C,Cahriel,as Tless B Stockholders’ in Missourd Pochig : Fo5 


Ruilroad Compeny,for themselves eu all others similarly bt hs 


in & Petition for «= Kehewring of Patition ‘for a writ o 


to tne United Stetes Court of Appaals, for. the Second caret 
teeoived on May 9,1975,0ffics fe Ld cherceae, #74-2 eh 


be Vt mae Actions pending 12.5) 
en ae Siva, Det e vet stir hay er. a) ree 
ait awa ashsegh ete-ase p)gana, CF hh is's 


reel 


| Action #74-470; c) James C,Gabriel,Pro Se,Piaintiff,Civil Action 


rn all theses Civil Action Cases against United States of 

| America end Interstate Commerce? Commission,Defendents,and Missouri 

. ‘Pacific Railrosd Company, Intervening Defendant,who are still fight 

, the Interstate Commerce Commission's Authority granted to the Miss i 
! |; Paess 46 Reailroed Compeny to issue new Securities under Section 20a pf 
|| the Interstate Commerce fet of 1940 without first evaluating | Class P 

| equity bearing Common stock under due process.of lew under the 


|oPac I1.C.C. "Agreed System Plan"of Reorganization of 1954-1955, 


| 
‘| now & lew of the United States,Finance Docket #9918,which "Agreed | 
|| System Plan" of Reorganization or MoPac Chatter gives Class B | 
equity bearing Common « value of approximately $22,500 per shere, 
iiwheress the Court end the I.C.C, without proper eveluation under 
| MoPac's Charter or "Agreed System Plan"of Reorganization seid that 
Va velue of $2,450 per Class B was "Fair Value,/sven though Class B 

| stockholders are boing forcefully made,by the Court with the 
“ senction and authority of the I.C.C. Division 3,to lose approxima’ 

' $80,000 value per share.But this Commission Division é's Authority 

‘ granted to MoPac,without a true value of Class B equity bearing 

: Common stock eccording to MoPec's Charter or "Agreed System Plan" 
of Reorganization of 1954-1955, defreuds the United States Gover 


‘lof more then $100 million in taxes,in addition to the fact that all} 


‘Class B stockholders are being defrauded out of over $20,000 in = 6 


‘per Cless B shara.If the Class Action on dividends and conspiracy | | 
as Ordered by Honoreble Frederick van Pelt Bryan on October 9, 1968 


7 
‘hed not been convoluted into 4 Plan of Reggpitalization 4 years Lat e, 


jon December 18,1972,this never would have happened. The judgment of - he 
‘Court cannot be defended and upheld when by 4 procedural device of. 
la Class fetion,a weolthy Corporetion-Alieg hany , Was given only Limit id. 
authority to :epresent the minority Class B Stockholders in a Feder 1 
‘oust for better dividends.Later,Allegheay abandons its trust and t 
\suit, and by the ala of s Court judgment, usurps this ownership right 
end claims oynership rights over the private property: of the stock- 
ynelders it represents.Alleghuny sells the stocks of Class B et an 
jarbitrery price vithout the right of the pages B pera 


_——_ &+e ewe 


the "Agreed System Plan" of Reorganizetion or Charter of MoPac , 
even though the minority Class B Common Stockholders hav esked the 
Interstate Commerce Commission end the Court to heve the I.C.C. 
evaluate the Class B Common ani find its true velue according to the 
MoPac ICC "Agreed Plen of Reorraniza' ir. " Instead of this, the 
& dissiient minority Cless B Stockhold« .re made to fight a lot of 4 
court actions brought about by those who are supposed to have been 
our friends in this Class Action on dividends,but who have abandoned 
their trust as stct7d as sbove.This is a most dangerous precedent, ¢ 
It abuses Federal procedure end undarmines the substantive rights of 
the owners of private property to be secure in his rights of ownership 
under the Constitution cnji laws of the United States. More important v 


still,this unconstitutionsal action becomes u vehicle to help defrpug 
the United States Government of over $100 million in cepital gains - F 


taxes, becaus? the Cliess B equity bearing property was undervelued 


by not evaluating it according to MoPac's Charter of 1954-1955. 


2.This applicetion is not patently frivolous.It involves 
almost UNS BILLION DOLLARS IN VAL'SS,AND MOST BROBZSLY OVER TWO | 
BILLION LOLLARS IN VALUGS.It does not attempt to vacate the judgments 
“approving the settlement or the ewarding of counsel fees if. the 
judgments e«pproving the settlement or the awarding of fees were neth 
whereby Cless B equity bezring Common Stock was evaluated eccording. 
‘to the MoPee Interstate Commerce Commission's "Agreed System Plan" 
of Reorganizetion of 1954-1955 whereby Class B was avaluated under 


due process of law,to fini its real and true value.The "Agreed System 


! 
! 
‘Plan"of Reorganization wes the reason why Alleghany Corperation 


| 
j 

| » 

under Mr.Robert R.Young and Allen Kirby spent millions of dollars 

| 


,to bring it about,so as to give the old MoPac Common stock its real} 
| 


status as the equity bearing stock of the Missouri Pacific Railroad’ 


Company. Are any of you gentlemen advers c b j 
"1.0.0. es formuleted in 1954 and 1955,6 ch became vein! | 
/ 1956? Is it patently frivolous wh tis t lue of F. 
, Fi , ) n 5S 


\of $22,500 per share.thus defrauding the U.S.Covernment over | :. 


~ 


has been going on.It may be all right if the common ordinary 


United States.Petitioner is not haressing anyone. Petitioner, Pro Se,) 
is helping justice end morality and lew and the Constitution of these 
“United States of America take over to straighten out this mixed up. 
“case.Petitioner, Pro Se,should be rewarded thankfully for bringing 


| 
: 
,up &@ way tor a just solution of this most important case whereby | 


of law.I had previously asked tha Interstate Comission several 


defending this motion becous? I bring up the matter of the . 


«wall help towerds a soivtion of this MoPac case.Ths I.C.C,should | 
54.’ 
i 


Unated otates LOVETNMN AL Was Sse Si ee SZ, H 
1100 million dollers in taxes,in this"Plan of Recapitalization" | 


under Section 20a.These are used to defraud Class B and the Gov't, 


3.enough is enough.Petitioner heg a veal grievance of what 


stockholder is being short changed over $80,000 per Class B 
or from #615 million to $797 million,but this .iJdervalustion 


eat the same time elso defrauds the United States Government over 


collected if the Class B equity bearing Common stock had been 
evaluated according to the MoPac I.C.C."Agreed System Plan"of 


$100 million in taxes that the United States Government would Res 
! 
| 
Reorgunization,or MoPac Charter,which is also a law of the | 


he is volunteering to h the United States Government collect 


_ these huge taxes by havi Class B stock evaluated under due process 


‘times in the process of a hearing before the I.C.C.in Washington,D. b. 


on September 17-21 before Honorable Judge Gibbon,but the I.C.C. 


epparently had other ideas.It is never too late,because this case 
ia 


“ds still being appealed in tha Federal Courts.If I am to be made 


to pay counsel fees of $200 to partially compensate for the costs of 


United States Government being defrauied out of over $100 million. 
‘taxes,besides the Class B Stockholders being short changed out of 
-bundreds of millions of dollirs in values in the process ,is 


| 

! 
something thet the people in Washington,D.C. would like to heer about.” 

iMy Motion and Affidavit and Petition should be accepted with joy | 

| 


because it w‘ll bring s helpful and welcome solut &t leas 


ldo its duty rid eveluate Class B uader the "Agreed System Plan"of 1 
- — ua 


on Robart LeVasseur,ALloghony CQ :poration,and Retty Levin ,fornot 


‘ piving information ,timt has misled this Court, especially by 


, Alleynauy Corpois.tion in its episode with the Jones Motor Company, | 


which it purchased for over $28 million in order to become < motor: 


| carricr under the jurisdiction of the I.C.C.in order to seve penalty 


| texes of over 7u% «nnually,or several million dollars per yest ,and 
later slleghiny Corporstion,under pressure of the I.C.C.to divest 


l4tself of its MePs- Class B securities |7 4t wished to rémein as ' a 
& motor carrier unier iio jurisdictica of the I.C.C., was willing 
secretly to relinquish its trust position of representing Petitioner 


ani other Class B stockholders,to dispose its Class B equity bearing 
, Stock to Mississippi River Corp. at the bargain price of 2,45) par 
Class B shure.This Jones Motor Company episede was not included in 
the Proxy Stetement duted May 8,1973 for the Notice Of Special 
Meeting uf Stockholicss ,Jine 15 ,i97$.Apparantly Alleghan did not 
want this information eal either by the Court or by the minori ty 


Cluss 3 stockholicrs,ini this was very misleading to all concernad. 
In ediition,Robert LeVasseur,aAlLepheny Corporetion and Botiy Lovis 
had io business co: weotutiae tus Class &ction on dividends ani 
conspirsey as Qricawed by Honorable Frugerick ven Pelt Bryan U.S.D. J. 
into & Pien of Ree: pitalivation when the pleadings were on dividends 4 
anu conspirucy origins tly. tds pas cost the Cless 3 equity bearing | 
“ Cozmon stockholders . loss of over $20,000 per Class B.This $2U,u00 


loss per Cluss B should be « :sessed against Alleatany Corposation, | 
Robert LeVasseur sani Retty Levin. } 
; ‘Inis loss ot $20,009 p-r Class B to every Cless B stockuolder 
Should be sssessed ay Se t Alleghany Corporation, Robert LeVasseur 


ond Betty Levin, They coralled every Class B Stcckholder on a4 Class 
Action based on dividenis ani conspiracy pleadings by Order of } 
|) Honorable Judge Bryson on October 9,1968,wi_h no intecveners | 


‘| permitted after December 20,1968, When on Docembyr 19,1978 his 


‘Action Was changed into a "Plan of Reca tion," 
_have ave protested opexuly this chenge whereby the Class a Stocaholiers 1 
‘were being corelle. _into 4 Loxea c fe} the 


Re ae of over 69% of the value of their Class s B meaeanae. But not Loe 
word of protest by any of them was spoken.This silenoe on their 


part was a tacit acknowleigment on their part that whatever was . 
being done to the Class B Stockholders,to the loss of Class B property 


‘values of over $615 million ,consisting of Retained Income and 
property values of linis eni mineral rights of millions of acres of | 
lands that contain v:lueble minerals of coal,gas,oil ,atc,was acreeable 


to tham.Therefore they are responsible, and I_ am therefore asking this 


Honmoreble Court to sessess Alleghany Corporation Robert LeNesseur an 


Betty Levin 720,000 per Cluss B for each amd every Cla whose 
‘welue wes 48 Teduced to $2,450 instead of its real velue of $22, 5u9 


share, share,uccording to 4 to the 2 real tru2 value of Class B as brought out in 
MoPac's Cherter or "Agraod Sys System Plaun"of Rearganizsticn of 1954- 
L25b WR oo ee ‘rtities both by the T.C.C. and tha U.S. 
‘District Court in Saint Louis in 1956.~ 
‘eddition, the I.C.C. is nlso responsible fer not evaluating Class B 
eccording to MoPac's Claster ee E I.Cac. rows 50 ee ee 
it wes their sw dut dq ape 8s otne mn Sent. .i? 
pacar Gee batlticnd Ue fel Fee buch gn Ovalustion tn Sept, 


| 
| 
| 
6) It appears to me that Mr. Robert LeVasseur had a conflict of | 
-4nterest,in this Missouri Pacific Railroad case.In addition to several 
hundred shares of Class B(336 Shares of Class B as of Record May l, 
|\'1973),Mr.LeVasseur I beliave had also several hundred shares of 
| Class A,most probably much more than several hundred shares, probably a 
'4n the thousends of shares of Class A Stock.I cannot recall the exact 
|amount,even though I looked at the A Stockholders List in Saint Louis 
\when I went to the Stockholders meeting in 197Z inthe MPAC Building. 
7) So far as I know,Nr.LeVasseur did not vote his 336 Shares of 
‘Class B in this "Plun of Recapitelizetion," of 1973,according to the 
the Stockholders Certified List of Class B tomnon Stock of the 
Missouri Pacific Railroad Company as of Record Mey 1,1973, prepared 
by The Boetmen's National Bank of Saint Louis,Transfer agent. . 


8) So fer as I know,Betty Levin did not have any shares of B 
stock at the time of the "Plan of Recar‘talization," because the 
Certified List of Class B Common Stock <«f Stockholders of the 
Missouri Pacific Railroad Company as of reco.d May 1,1973,did not 
list Betty Levin «s a stockholder.For that reason,her Attorneys, ' 
Orans,®lsen & Polstein,should not collect any Attorney fees on the 
above captioned case. 


¥) This Ceptioned Cuse is being re-opened primarily to aid the | 
U.S.Governmant Internal Revenue Service from being defrauded out of 
over $100 million in taxes, The"Plan of Recupitalization" and the ° 
Section 20a of the Interstate Commerce Act have become a vehicle | 
which helps defraud the Government out of these huge taxes,unless | 
'Cless B equity bearing Common Stock is evaluated under due process ' 
of law to find its true real value under MoPac's I.c.C, Charter or. 
"Agreed System Plan" of Reorgsnization of 1054-1955, Financ’ 
| Docket #9918,290 I C.C. 477. 


ee Fes @ 
i 74. Retention of Jurisdiction by Court, Upon the entry of the judgment referred to in Section 1. 
hereoi, the Court shall nevertheless retain jurisdiction of the matter to supervise the consummation of the ! 
\- setglement and for the purpose of awarding the fecs aud allowances referred to in Section 7.10. It tl | 
settlement not cou sted, any party may move to reopen the judgment and no party shall oppo. - 
ch application 
7i0. Secs al Counsel, +! .e entry of 2 final judgment by the Court epproving the terms of 
etilement contained herein and after sach final juc yment 1s no longer subject to appeal, Plaintiffs uae“ 
counsel will ap, ty to the | surt lor allowances of fees and expenses, including fees and disbursements of | 
attor:« ys. account: iid experts; and Defendants vill not oppose the granting of such allowances | 
as} cir judgment are reason ible. Any such allowances shall be paid by MoPac and MRC 
' 
' 
j 
Page 6 
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Wherefore,it 1s respectfully submitted thst tha motion of | 
es C.Gabriel,Pro So,Petitioner, to re-open ths above captioned 


e should not be denied and that counsel fees of £200 


uld be denied and not be assessed in favor of counsel for 


plaintiff LeVasseur against petitioner James C.Gabr 


jel, that | 
this Honorable Court assess filleghany Corprration 

& Robert LeVasseur and Betty Levin $20,000 per Class B for each and 
| every Class B whose value was reduced to $2,450 instead of its real 
value of $22,500 per shara,according to the real truo value of Class 


as brought out in MoPacts Churter or "Agreed System Plan" of 


Reorganization of 1954-1955,that payment of fees to the attorneys 


| should not be allowed becausa the above captioned case is still 
subject to peal,and secondly,fees to ¢) 2 attor?r should not be 


uid for selling out the Class B equity bearing Common Stock for 


> 


| only a small fraction of Class B's real valuo,which is not the | 
& © i os 4 , <0 . eal 
$2,450 value given to each Class B,but a value of $22,500 per Class B 


that the Class B equity beuring Common stack be evaluated under du 


: Te ary Cae e re 
process of law according to the MoPac Charter developed by thelfoPac 

4 } ne | 
2 on) . nfl  DPaarga at TOO Panan Dackrat #00128 ! 

|; "Agreed System Plan" of Reorganization,ICC Finance Docket 79918, | 

‘i | 

thus enabling 2 the U.S.Government Internal onua Service to reslize 


eapital pains taxes of over $100 million which have been avoided 
in spite of pleas by Petitioner and othor minority Class B 
Stockholders to the United States Federal. Courts and to the I.C.C,! 
| for a proper evalustion of Class B according to MoPacts "Agreed 


| 
(| System Plan" of Reorganization of 1954-1955, that Robert LeVasseur | 


1, he conflict of interest in that he had a substantial number of 


\{ } 
i Clas. A $5 Preferential $100 liquidatingstock while he was acting | 
i| 
|| 6s Plaintiff whe possessed 358shares of Class B which is ancther | 
| reason why his aptoeneys-vomeranss Levy EFandelk & Block should not 


| receive any fees,and that Plai.tiff Betty Lovin had. eld her Class 
B stock before the "Recapitslization Plan"was in being,which is. 


! another reason why Orans,Hlsen & Polstein should receive no veer 
\“paeause her name 4s not on the May. 31,1974 oertified 
ree, F j 


i> 


‘ 


‘si 


AR 
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eg a rs] 
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/James C.Gabriel,Pro Se, 


Uni bed obl&tbeS VIASLTacr VLOUFL 
Southern District Of New York 


Betty Levin,Alleghany Corporation 
and Kobert LeVasseur, 


Plaintiffs. Rasponents, 6 Lew) 

: ae riaeyTt’ In Opposition | 

~against- To Affidavit Of 

: Marcia B.Paul of 4 

Mississippi River Corporation, Sullivan & Cromwell. ! 
Missouri Pacific Railrosd Company, : This Captioned Case is | 
Robert H Craft,T.C.Pavis and Thomas being Re-opened 
F Milbank, : Primarily to aid The { 


U.S.Government Internal . 
Defendants-Respondents, : Revenue Service From } 
Being Defrauded Out Of j 
Jemes C.Gabriel,Pro Se, : Over $100 Million In 
Taxes. ‘ 
Petitioner, t 7 


State Of New Jersey) ae 
$83.% Gy 
County Of Monmouth ) 


James C,Gabriel,beaing duly sworn,daposes and says: 


I am the petitioner in the above captioned case, 


I submit this affidavit in opposition to the affidavit of. *% 
Marcia B.Paul,dated May 99,1975,e member of the Bar of this court: 
associated with the firm of Sullivan & Cromwell, attorney for tha: 
defendants Missouri Pacific Railroad Company , (MoPac) ,Robert Borary 
and T.C.Davis in the above captioned case. 


The motion of petitioner James (,Gabriel,dated May 20,1076, 


' 


for an order "reopening" this case, petitioner's request for an oe 
argument to be hesrl,ani for granting such further relief as to ban 
Honorable Court seems just ani propsr,for reasons set forth in the | 


annexed petition. ay 


— 


In the annaxai petition it was stated thet this Honorable 
Court of Justice in its Order eni Final judgment dated end entered 
Nay 2.1973 reteinad "jurisdictiok of all matter: respecting the : 
Summetion of tne settlement of this action pursuant to the 
Stipulation of Settlement and for the pukposes for enterteining 


7 
pisintiffs Batty Levin ani Robart LeVasseur and by meine OE 


Deny Corporetion. 7 


spplications for attorney's fees end expenses by counsel for 


ee ood t 
¥. 


‘that two copias of patiatesnian of Judgnent | were, filed, ve 
ip ge hy, 
- Wt, $87, Filed april 18, 1976 "in Tevor, of (Orans, Rhone Polatotyy 8 


e 


Sn | RR ee aT NW ROO TRE (AEF te CENT ed 


*. 
| @ partnership,and Pomerantz Levy Hauaek & block,a partnership,and 


i | 

{| againstiississippi River Corporation and Missouri Pacific emgaiiag 

! 

| Company,in the sum of $1,750,0Qplus disbursements of $22,422.06, | 
| 


4 for « total of %1,772,42°2.06,whichjudgment was docketed on July 3, 
1974 in the office of the Clerk of the 5.D. of New York and said | 


| Judgment has been paid. ‘Also in favor of Alleghany Corporation — 
| against Mississippi River Corp. and Missouri Pacific Railroad | 
| Company ,in the amount of *850,000 ,which judgment was docketed on 
July 3,1974 in the office of the Clerk of the SD. of New York 
,and said judgment has been peid-Filed April 22,1975,U.S.p.Court, 


iS.D. of N.Y. 
: But by the Stipulation of Settlement,and the Opinion and 


| Judgment of Honorable Weinfeld's Court approving the same,such fees! 


} 
‘|were to be settled only "after such final judgment is no longer 
isubject to appeal." 

' 


7$0_ Fe Poti af Couiscl After the entry of a final judgment by the Court approving the terms of 


settleanent contained herein and after such final judgment is no longer subject to appeal, Plaintitts and/or 
counsel will apply tu the Court for allowances of fees and expenses, including fees and disbursements ot 
attorneys, accountants amd experts; and Defendants will not appose the granting of such allowances 
as in their judgment are reasouable. Any such allowances shall be paid by MoPac and MRC. 


| 
! 

i | 

| That at the time of the "Satisfaction of Judgment" dated 
t 


| 
| 
| 
| 
iApril 17,1975 and April 21,1975,final judgment was still "subject | 
to appeal," a Petition for a Rehearing of Petition for a Writ of | 
‘Certiorari to the United States Court of Appeals for the Second ! 
‘Circuit Wes pending,and was received on May 9,1975 by the Office | 
pf the Clerk,Supreme Court,U.S.,in the Supreme Court of the U.S., | 
March Term,1975,Case #74-ll7l;appellant James C.Gabriel's Case 
y75~7241 in the U.S.Court of #ppeals,Second Circuit,was being 
pppealed;threeappellents in New Jersey had Civil Actions pending in’ 
‘the U.S. District Court of New Jersey,by William R.Wesson,Pro Se, | 
Plaintiff, civil Action #7:.-s68;John Charles Vaiani, Pro Se,Plaintics 
civil Action #74-470:James C,Gabriel,Pro Se, Plaintiff, Civil Action 
yrs-a7n, vs.U.S.&. and I, ales Pet eenentay and Missouri Pacific R.R. 
tonpany, intervening Defendant, who are fighting the ae c, Cts Authority 


Rranted to MoPac to issue new Securities under Section 20a,Finsnce 
poslees #27346 ,Servige date December. An9% Bahk Com sion 
hereby Commission Division 3 is evading its. duty to evaluateClas 
bauity bearing Common Stock according to the cc "Agreed System 


‘| Class B to be undervaluated.It is given a value of $2,450 per share, 
'| where as according to the "Agreed System Plan" of Reorganization : 5 

1954 4t has a value of approxiwutely $22,500 per share.This 
il undervaluation is costing tho U.S.Government over $100 million in | 
| taxes, aside of what it is costing the Class B holders,which I | 


|| estimate to be from $615 million to $797 million, as of Dec.Sl, 1972. 
| 
|; Commission 3's Authority granted to MoPac to issue new securities | 


hy | 
of 1973,without evaluating Class B under MoPac's Chartar or "Agreed 


|! under Section 20 a ,i".D.4#27346,for the "Plan of Recapitalization" 


System Plan" of Reorganization of 1954- 1955 undervalues Class B 


and defrauds the U.S,Covernaentof more than $100 million in taxes, | 
This is what the whole MoPac case is all about.The 0.S.Courts and 


‘the ICC wil? not evaluat? Class B equity bearing Common Stock 


| because if they evaluate it under MoPac's Charter Class B will 


| according to MoPac's Charter or Plan of Reorganization of 1954, | 
| receive about $22,500 per share in value, or 225 shares of new | 
', Gonmon stock for each @luss B,to 1 share of new Common Stock | 
| for each Class A,or a ratio of 225 to one.The minority Class B 

| holders are roped in in a Class Action of Recapitalization which 

| originally started as a Class Action on dividends and conspiracy 

| pleadings by Order of Hon.F.vanPelt Bryan on October 9,1968,and 

! which became convoluted into a Class Ac%ion on Recapitalization 
‘from December 18,1972,Class B minority Stockholders will never 

| pive in to such a conspiracy against their civil rights property 


| rights,without due process of law evaluation of Class B according 


| 
| 
| 
‘to MoPac's Charter of 1954. | 
i In the process of this undervaluation,the United States 
| |Government 4s the loser of over $100 million in taxes.In other 


re ords,whether you like it or not, t the U.S.Federal Courts and the 
(Lamon . by not consenting to evaluating Class B under-due process 


| of law are helping to defraud the U.S.Covernment Internal Revenue 


| Service of: over $100 million in taxes. Therefore, without an evaluation 


ll of Class B uder due process of - iow, thenPlan-of Recapitalization" pf 
pes coupled with the Section 20a of the: ‘ICC, become a vehicle that that 


| help defraud the U.S.Government of many millions in taxes.The only 


| eubiceti to the problem is to evaluate Class B under due process,, . 
le90T.c C.477.F.D. 99168. Page 5 


. 


a 


I completal disagree with Marcia B.Paul of Sullivan & 


| 


9 Se,is re-opent this ka shee 


ne 


eae -Petitioner | Jomes C. ; C,Gabriel,Pro Se,is re-opening 1 


| captioned Case primarily _to eid t the ne United States Government States Government 


| Inte: "nal Revenue Service from being defrauded out of over 


i g109,090,009 in texes that the United States Government is losing 
|| because Class B is not being evalueted according to the MoPac 
'T.C.c. "Agreed System Plan" of Reorganization of 1954-1955 which 
| As the Charter of the Missouri Pacific Railroad Company. This 
il "agreed System Plan" of HKeorganization of the Missouri Pacific 
| natiroes Company is a law of the United States and it must be 


| enforced because it was «pproved and certified by the ICC to the 


certified it to the Icc in Washington,D.C. My reason for re-opening) 
this above captioned Case is for the good of the United States 


Governnent Internal Revenus Service,to have the Internal Revenue 


, Service recoup the many millions of taxes it has coming to it by 
|! having Mopac evaluated unier due process of law.I am sure that the | 


‘many millions of dollars that were spent by Mr. Robert R. Young 


} 


| 
| 
| 
| 
' Federal District Court in Saint Louis,which in turn approved and | 
| 
| 


| and Mr, Allen Kirby to reorganize Mopac under ‘the MoPac ICC "Agreed 
' Systen Plan"of Reorganization must be used now to settle this 
| 


|, Prolonged MoPae Stockholders! dispute caused by greedy Mississippi 


| 
end her majority Class A by huving the U.S. Government Internal 


| 


1a due process of law evaluation will give the U.S,Government.I an 


| 
| 
| Revenue Service enter this case and get .the huge taxes that | 
positive that all concerned would like to see the Government get | 

| 


| this over $100 million: that it has got coming to it,and I am sure 


|| that the Federal Courts would help the U.8.Government and do all 


i! they can to sethat justice is done to the Government, 


' 


| 

i} No decision has as yet been rendered by the United States 
' : 

| 


! 
|; Supreme Court for a Reheering Petition that was submitted to it. 
| 


Bacause the U.S.Supreme Court has many thousands of cases to 


consider and it cannot keep up with its heavy burder and heur all o 


i 

| 

i 
| them does not mean that those not heard had no merit.Far from it. 
i This Honorable Court should not deny the instant motion.The 
i} 


I, United States Government Internal Revenue Services must be helped 


| 


by the U.S,Federal Courts to collect millions of dollars in taxes. 
Page 4 
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g 


“pevitioner nus present>t e¢ basis on which the judgment 
should be re-opened.Thore is over$two billions of values involved 
in this MoPac cese,with its millions of acres of mineral rights 
that Morac owns-cozl,oil,fes,zte. other minerals.In 1974 Class B 


earned over 91,300 per Class 8 on an I.C.C.accounting basis. 


its rirhtful texes.We can not illow Mississippi River and her 
majority of Class A ret « free windfall of over $400 million scott 
free,values thet belong to Class B equity bearing Common stock,in 


addition to hundreis of millios of dollars windfall to the rest 


of the Clas A or new cumulstive preferred or the new common in 


which it is convertible into.There is a transfer of from ¢615M4lla 


1 RSS Se Ree oe 


to $797 million being transferred from the Class B equity bearing | 
common stock to the preferred stock,and this over $600 million mist} 
be taxed,which amounts to over $10) million in taxes.Why do you 
call this frivolous?According to the Federal Rules of Procedure, in | 
the interest of justice to protect the U.S.Governmentfrom such 
harassing tactics from such thoughtless unjust Defendants~Respond- 
,@ents who ere making such a misuse of the judicial process, the 
United States Feierzl Courts must enforces the Law against such | 
connivers who are trying to help tneir clients to overcome the true 
meaning of justice,by having the Federal Courts warn such connivers| 
that the Federal Covernment must collect the taxes due to the 
Federal Government,ani that you cannot have a free ride into the 
doller vilues of others wihout Paying for it,in taxes to the ! 


Federal Government.No free rides,no conniving,or connivers. 


| 
Wherefore,it is respectfully submitted that the Affidavit j 
of Marcia B,Paul ani the Memorandum of Luw in Opposition to Motion 


{ 

{ 

to Re-open the Judgment be dented for the seke of justice, f 

' 

/ Respectfully, SS i. 

, U- plied ( OGL AI AL, $22 GL } 

F Jemes C.Gabricl,evo fa, 

Suorn to before me this Petitioner, 

Srdiday of June,1975 
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Service to: 
Clerk,U.S.District Court,S.D., Foley Square,N.Y.N.Y. 
Honorable Edward Wainfeld,U.8.D.J5,  ; 


Orans,Elsen & Polstein 
One Rockefeller plaza, N.Y.N.Y.10020 


Donovan Leisure Newton & Irvine 
30 Rockefeller PleziN.Y.N.Y¥.10020 


Pomerantz Levy Haudek & Block 
295 Madison Ave. 
N.Y.N.Y.10017 


|} Sullivan & Cromweil 
| 48 Wall StreetN.Y.N.¥.10005 


Dewey ,Ballantine,Bushby, Palmer and Wood”: 
140 Broadway a” 
N.Y¥.N,Y¥.10005 


wt —— 
<li aeome 


Gerard M,Carey 

Office and Post Office Address 

617 Third Street ey ; 7 
Brooklyn,N.¥.11215 sei, : 


I horeby certify that I have deposited in'the mail’ postage ‘prey 
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PETITIONER cartes NOTION -TO RE-OPEN “IS HEREBY 
J'31:D, COUR! FLADS MOTION VEXATIOUS AND ORDERS 
MOVAtIZ TO PAY $100.90 COUNSEL FEE, TO: BE DIVIDED, 


f 1OiIG O>pocy: r CONMENT, FS 
ft 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
ee 


IETTY LEVIN, et al., 
Plaintiffs, 
vs. : 67 Civ. 5095 
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DONOVAN LEISURE NEWTON & IRVINE, CSQS. 
BY: Steven ilouck, Esq. 
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THE COURT: You may proceed. 

MR. GABRIEL: By r t evaluating out stock under > 
due process of law, the government is the loser of over 
one hundred million dollars in taxes. In other wore:, 
whether you like it or not, the United States Federal courts 
and the ICC by not consenting to evaluate -- 

THE COURT: What are you reading from? 

MR. GARRISL: My text that ~ made up. I was up 
all night long trying to get these papers together and |! 
am tired. I haven't slept over an hour. 

The United States Federal courts and the Icc by 
not consenting to evaluate Class B under due process of 
law a) > helping to defraud the United States Government 
Internal Revenue Service of over one hundred million dollars 


in taxes. Therefore, without an evaluation of Class B 


under due process of law, the plan of recapitalization 0! 
1973 coupled with the Section 20A of the ICC becomes a 
vehicle that helps defraud the United States Covernment 
of many millions dollars of taxes. The only solution to this 
problem is to evaluate Class B under due process Of law; 
Mopac system plan of reorganization of 1954, finance docket 
9918. 
It seems to me that we have gone through the thing 


quite a bit. The idea of the government being defrauded 
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was never brought up. I think the government has a right 
to claim its taxes on the evaluation which was never consu- 
mated. Our contention was always that we should have the 
stock evaluated under due process of law, the agreed plan 
of reorganization, and we have no response. We tried again 


and again in different direction bunt we have no response. 


We love your people, we think you are wonderful, but evaluate 


Sur stock and sa, -his is what it is worth under the acreed 
plan of the ICC that was formulated in 1954. 

We have no fight against you people. All we 
been doing all these two years is evaluating. We have never 
got a positive response either from the courts, the 
supreme court or the ICC or anybody. Now that they realize 
thc government is also being defrauded out of millions of 
dollars, it seems to worry them a bit. 

It doesn't worry them at all when we are losing it. 
Of course it doesn't because we are only stockholders, but 
whaor about the government that has a claim on this, and, 
furthermore, the time we had the hearing in Washington on 
September 17 to 21, 1973, Mr. Vaiani who questioned Mr. 
O'Leary, the vice president of finance of how is it possible 
that they could not pay over five dollars a share in dividends 
on the B stock but now with this plan, they could pav $450 


a share. So, Mr. O'Leary said we are borrowing the money, 
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thirty-three million dollars to pay it, to pay these dividends 
and John says how can you pay dividends when you borcow 

money. He says that is not dividends. That is return of 
capital but nevertheless, in the proxy statement, it says 

it is a aividend where we as stockholders will have to pay 
seventy percent in income taxes whereas Alleghany Corporation | 
who took it as a dividend is only paying fifteen percent 
taxes. 

THE COURT: That is part of the argument made in 
opposition to the approval of a settlement and you are going 
over matters that were argued before, considered on appeal 
and you are just repeating matters presented to this court 
any number of times. 

MR. GABRIEL: I didn't mean to repeat something. 


am not so smart. I didn't know that was true, but it struck 


me unusual when I read those minutes of the hearings we had 


in Washington on September 17 to the 2lst, that O'Leary said 
that was dividends then he said it was return of capital and 
Alleghany had to pay only fifteen percent whereas they should | 
have paid thirty-five percent. 

The whole thing is so convoluted, we can't make 
heads or tails out if it. We should have the stock evaluated, 
There are only a few shareholders left anyway and if they 
evaluate the stock under due process of law and try to 
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straighten this matter out, I believe we will be on a very 
amicable basis among the people who have been the defendants 
and plaintiffs in this case. 

THE COURT: Have you concluded? 

MR. GABRIEL: It is the same old story. You can 
conclude it in two paragraphs: 

We want an evaluation under due process of alw 
according to the ICC plan of reorganization of 1954 which gave 
the preferred stockholders only one hundred dollars value 
and five dollars when and if declared and gavegthe common 
stockholders, the B stockholders the equity of the corporation 
which amounts to over $22,500 a share which is made up o f 
three hundred forty-nine million in retained income and 
five hundred forty-five million dollars in property values 
and those property values could be four and five tir.s more 
but I will be conservative and forget about the difference. 

We have a value of eight hundred ninety-four million 

dollars and divided by 39,731 shares, we have a value of 
$22,500. That means 225 shares of new stock for every B 

stock in relation to $100 of the preferred which is one sharel. 

We should get 225 hsares against their one but 
instead, what are they giving us? They are giving us $850 


a share in cash and $15 a share in relation to $22,500. 


That is a pretty big windfall. The government should 
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collect those taxes and if they had evaluated the stock 
we had asked them in the beginning, there wouldn't have 
such confusion on this issue. 

Your Honor, I feel for you because you hear 
these things over and over again and I know how you feel 
but it worries me no end that we couldn't get some decision 
in a way we can compromise this matter and try to straighten 
this thing out in an amicable way like the ICC had brouaht 


it out. in: 1954. 


Mr. YOung and Mr. Kirby spent millions of dollars 


to bring about this plan of reorganization under the re- 

system plan and it is a shame we couldn't have gotten to- 
gether under that agreed plan of reorganization to come to 

an amicable agreement among ourselves but instead they come 

out with a class action on dividends, they changed it to 
recapitalization then we start asking about having it evaluated 
and we don't get any wheres. We go to the Supreme Court mere 
The Supreme Court case is now on a rehearing on the basis | 
that the government is being defrauded out of this money 

and this windfall money should not be given to the Alleahany 
Corporation. t was gaining between four and five hundred 
million dollars cut of this deal and the rest of the stock- | 
holders, the Class A stockholders are getting about $700,000, 0 


| 


There should be no windfall against anybody without the 
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government participating and collecting those taxes and it 
is our money they are taking away without compensation to the} 
B stockholders. That is what worries me. 

We can get this thing straightened out under 
the agreed system plan of reorganization and we could term- 
inate that way. 

THE COURT: Who is in opposition to this motion? 

MISS PAUL: Marcia Paul of Sullivan,Cromwell. I 
speak on behalf of all plaintiff-respondents and de fendant- 
respondents. 

We agree with your Honor's statement and find 
there is absolutely nothing raised upon this motion by 
Mr. Gabriel that has not been raised numerous times before. 
There is no merit to any of the argument. 


A certain amount of finality should be afforded 


a judgment which has been before this Court over and over 


again and before other courts and we feel something should 
be done to stop the stream of motions to reopen, vacate or 
modify the judgment in one form or another. 

THE COURT: What do you think should be done 
to stop the stream of motions? 

MISS PAUL: We propose or suqgest to your Honor 
that perhaps you could order that each additional motion 


which is submitted to this court be treated as one for 
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rehearing or a reargument of motions previously submitted 
and decisions previously been made and as such, the parties 
respondents would not have to file answering papers and 

the Court would not have to entertain oral argument unless 
your Honor would so direct. 

THE COURT: That would be an encouragement for 
further motions to be made. 

MISS PAUL: I don't believe it would be encourageée-’ 
ment for further motions. 

THE COURT: You are asking to be relieved of 
filing counter affidavits. How would that stop the makina 
of additional motions? 

MISS PAUL: I believe that the petitioner's -- 
I don't question their motives or beliefs or the efficacy of 
their own arguments but I do believe they feel they have 
a forum in which they could come and take this Court's time 
and the parties time and numerous counsel present and make 
their arguments heard again and again and again when these 
arguments are the same arguments and perhaps if this forum 
were denied them and at the same time the time of both counsel 
and the Court could be shortened, it would be of benefit to 
all concerned. 

THE COURT: Who else is here in opposition? 


MR. HAUDEK: Roger Haudek, I am associated with 
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Pomerantz, Levy, Haudek and Block. We are attorneys for 
LeVasseur. 

Our position here is to request attorneys fees 
assessed against the petitioner for his frivolous motion 
and we hope this way he will be discouraged. 

THE COURT: What attorneys fees do you think 
will be reasonable? 

MR. HAUDEK: We have asked for $200 for this 
particular motion. 

MR. HOUCK: My name is Steven D. Houck from 
Donovan, Leisure, Newton & Irvine, for Alleghany. 

I would aslo request costs. On Mr. Gabriel's 
last motion, I believe your Honor told him if he appeared 
again before you you would assess him substantial costs. 


THE COURT: Did you file opposing affidavits? 


MR. HOUCK: We didn't on this motion. 


Tim COURT: Then all you are asking for is your 
reasonable fees for appearance here today. You haven't 
drafted any papers, have you? 

MR. HOUCK: Miss Paul submitted papers on our 
behalf. 

THE COURT: Where are they? 

MISS PAUL: There is a statement in my affidavit} 


to the extent that I am submitting the papers on behalf of 
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“ all parties. 


3 MR. GABRIEL: How could this be a frivolous 
4 case when there are hundreds of millions of dollars involved? 
9 We will never give up on this case until there is a resolution. 


o The only way they could stop us is to put us in a concentration 


‘ camp. We are not going to stop fighting for our equity because ‘ 
: 
B we haven't had a chance to show what it was worth. ; 
9 You people should have at least the courage 
10 to say i. should be evaluated. Why are you fighting us, 
11 putting costs on us? It is enough I am spending day and 
12 night trying to answer your affidavits and everything and 
’ 
13 wearing myself down. Why don't you people come out and try | 
M to settle this matter? 
15 THE COURT: They are not going to settle it. 
16 You have your day in Court and you have made your statement. 
7 The fact you have made it doesn't mean that the Court has 
18 to agree with it. 
19 I am satisfied this is a frivolous motion. 
20 MR. GABRIEL: Why? The government has been | 
21 defrauded out of one-hundred million dollars. Is that a 
2 frivolous motion, when the government has not gotten its 
3 taxes on this? That is not frivolous. It was a big case. 
2A THE COURT: It was a big case when I had it 
25 and whether it is a big case or a small case, doesn't make the 
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slightest bit of difference. It is entitled to the same 
attention from the Court and it received the attention it 
required. We are not going to argue any further. I have 
heard enough on this motion unless you have something y-.u 
want to add that is different from what you said before. 

MR. GABRIEL: If you evaluate the right way, 
you will get the government to come in and get their taxes 
but you are not evaluating, your Honor, you are giving us -- 

THE COURT: That was fully gone into on the 
original motion with some stockholders claiming the shares 
were worth $25,000. 

MR. CABRIEL: We are not claiming that. We 
have given you facts. We got three hundred forty-nine 
million in retained income and five hundred million dollars 
in property value which are worth five, six times more than 
that. The ICC has the expertise -- 

THE COURT: You go down to the ICc if you think 


you are entitled to any more. 


> 


MR. GABRIEL: Our case is still pending. 1 
are fighting them on their plan of recapitalization. We 
haven't stopped yet. We are still out in Jersey. They had 
no riaht to give a consent on that amount -- they were 
remiss in their duties. They should have gone and evaluated 


it. Why didn't they do it? Alleghany Corporation had other 
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EETTY LEVIN, ALLEGHANY CORPORATION ° S 
wo. 


\. 
and ROLERT LE VASSEUR, dD. of W. 


PON sree g eet” 


Plaintiffs, 
-acninst- 67 Civ. 5095 


MISSISSIPPI RIVER CORPORATION, NOTICE OF 
MISSOURI PACT IC RASTROAD SELITEMENT OF 
COMPANY, ROMERT H. CRALT, T.C. , ORG 

DAVIS ahd THOMAS MILBANK, te 


Defendants. : 


ea es wo we wo wo oX 
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’ al eo ’ 


PLEASE TAKE NOTICE that an order, a irué- “copy of which | 
4s annexed hereto, will be presented for settlement and ‘plenatidre 


by the Honorable Frederick van Pelt Bryan’ at the ofeite of ‘the i 
Clerk, in Room 601 of the United States Courthouse, Foley square, 
New York, New York, on October 14, 1968 at 10:00 A.M, ; 


New York, New York 
October 9, 1968 


Yours, ‘etc. aes 


ORANS ELSEN & POLSTSIN ya 

Attorneys for Pjaintitt fe as 

Betty Levin eae 

office & P.O. Addres ca ee th 

10 East 40th Street 

New York, N,Y.’.'10016 ; 
hy 


DONOVAN LEISURE NEWTON & “IRVINE 
Attorneys for Plaintiff. 
Alleg Corporation 

office & P.O. Address 

2 Wal ptrert ' 

New ¥Ork, M.Y. 10005 


te 


SULLIVAN & CROMWELL, ESQS. 
Attorneys for pefendants 
Missouri Pacific Railroad 
Company, Robert H, Creft, 
T.C. Davis and Thomas F. 
Milbank 

48 Wall Street 

New York, N.Y. 10005 
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| 
| 

is further . | 


centain the name and o¢cress of cach person to whom tho notice 


vag mailed; and it je further 


ORDENZD that any member of the class dosiring to 
{| y * ~ P 
| intervene in thin ection mvit, no later than Docember 2, 1955,. 
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| give notice of intention to tnterveao in the cannor oct forih, in 


| the eppended Notice, and t -eafter must, no later than Decorter 


| 20, 1963, either obtain the consent of 611 parties to said 


| intervention or corve notice of rotion for leavo to interven:. 


| 
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Plaintiff-Intervenor, 3 
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MISSISSIPPI RIVER CORPORAT 
CIFIC RATLROAD COMPANY, 
T. C. DAVIS and THOMAS F, 


by its attorneys, alleges: 


(Claaa Action) 
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Commonwealth of Massachusetts, on behalf of herself and al) othe 


holders of Class B Stock of the Missouri Pacific Railroad it 


| Corporation ("MoPac") and on behalf af MoPac. 


(b) Defendant Mississippi River Corporation 


rT 
aq 
Plaintiff-intervenor Alleghany Corporation ("Alleghany*} 
4 
4 
1. (a) This action was initdated on op ebout ts 
| ‘i 
December 29, 1967, by plaintiff Betty Lavin, a citizon of the ie 


’ 


(formerly known as Mississippi River Fuel Corporation and herein- 


| after called "Mississipp 


' 


anu 
4 


) is a corporation organized under the 


r 
| 


e State of Delaware, with its principal place of busines 


laws of th 
in the State of Missouri. 


fc) Defendant MoPac ‘s a railroad corporation 
organized under the laws of the State of Missouri, with its prin- 
cipal place of business in the State of Missouri. 
a (d) Defendants Robert H. Craft ("Craft"), T. C. 


Davis ("Davis") and Thomae * Milbank ("Milbank") are citizens of 


the State of New York. 


2. Plaintiff-intervenor Alleghany is a corporation 
organized under the laws of the State of Maryland. At all times 
complained of he -ein, Alleghany has been, and continues to be, 
the beneficial owner of a majority of the outstanding shares of 
Class B Common Stock of MoPac, Alleghany presently is the bene- 


ficial owner of 21,243 of the 39,731 shares of Class B Common 


Stock of MoPac outstanding. 


3. Jurisdiction of the Court is based on diversity of 


citizenship of the original parties. The amount in controversy is 


in excess of $10,000. 


4. (a) This action is brought by plaintiff derivatively ue 
‘and by plaintiff and by plaintiff-intervenor on their own behalf 
and on behalf of all other holders of Class B Stock of MoPAc, 


(b) The Class B Stock of MoPac ia owned by 


approximately 1200 persons, and joinder of all of them is 
impracticable. The complaints herein present questions of law 
and fact common to the entire class, and ‘the claims contained in 
the complaints are typical of the claims of the class. The 
intervention as a plaintiff by Alleghany, the beneficial owner 


of more than 52% of the outstanding Class B Stock of MoPac, 


nt en 
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insures that plaintiffs will fairly and adequately protect the 
|| interests of the class. 


| (c) he prosecution of separate actions by igdivi- 


\|dual members of the class would create the risks of inconsistent 
‘or varying adjudications which would establish incompatible 
standards of conduct for defendants, and of adjudications with 
' gespect to individual members of the class which would as a 
practical matter be dispositive of the interests of the other 
members of the class or substantially impair or impede their 
‘ability to protect their interests. Defendants have acted and 
‘refused to act on grounds generally applicable to tie class, 
| thereby making appropriate final injunctive relief with respect to 
the class as a whole. 

(a) The complaints herein raise questions of law 
‘land fact common to the members of the class which predominate 
over any questions affecting only individual members, and a class 
“action is superior to other available methods for the fair and 


(efficient adjudication of the controversy. 


Intervening Plaintiff's First Claim 


5. At all times complained of herein: 
(a) The capital stock of MoPac consists and has 
consisted of two classes, A and B. 
: (b) There have been outstanding approximately 
(1,854,000 shares of MoPac Class A stock and 39,731 shares of 
\MoPac Class B stock; as of December 31, 1971, there were outstand- 
‘ing 1,864,052 shares of MoFac Class A Stock and 39,731 shares of 


‘MoPac Class B stock. 


(c) In all respects but name, MoPac C}ass A Stock 
| is and has been a preferred stock. 

(d) MoPac Class A Stock is and has been limited 
(i) in its dividend rights to a preferential noncumulative 
| dividend not to exceed $5 per share in any calendar year, and 
(ii) in its right to share in the assets of MoPac in the event of 
| liquidation to an amount not to exceed $100 per share plus up to 
| $5 in dividends declared but not paid. 
(e) MoPac Class B Stock is and has been the only 


| common stock of MoPac entitled to unlimited participation in 


|| the earnings and equity. 


to reasonable dividends out of MoPac's net income available for 
; dividends after $5 per share has been paid on the Class A gtock 
|} in any calendar year. 
(g) MoPac is and has been permitted to declare 
| and pay dividends without limit as to amount «:n the Class B . 
Stock out of net income available for dividends, after $5 per 
share has been paid on the Class A Stock in any calendar year. 

(h) In the event of MoPes's liquidation, the 
|| Class B Stock is and has been entitled to all earnings :.d. -sets 
| Of MoPac after payment of debts and the limited preferen.. of 


, the Class A Stock, without further participation by the Class A. 


6. (a) Pursuant to MoPac's charter, each share o* 


| Class A Stoc'. ani each share of Class B Stock is entitled to one 


(f£) MoPac Class B Stock is and has been entitled 


vote for election of directors of MoPac. 

(b) Pursuant tc MoPac's charter, each class is 
entitled to a class vote on certain subjects (an .acting any 
| proposal to change or alter in any way the yj; references, qualifi- 


cations, limitations, restrictions or special or relative rights 
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lof either class of stock), but is not entitled to a class vote 
for election of directors. 

(c) At all times since 1962, defendant Mississippi 
2 i owned and presently owns in excess of 52% of the outstanding 
i\Class A Stock of MoPac, constituting a majority of all the out- 


4 standing voting stock of MoPac. 


(d) By virtue of its said ownership since 1962 


| 
lof a majority of the outstanding voting stock of MoPac, defendant 
‘Mississippi since 1962 has had and continues to have the power to 
‘elect its nominees to MoPac's Board of Directors. 

| (e) At all times since 1962, nominees of defendant 
Mississippi in fact have been elected to and presently constitute 


the entire MoPac Board of Directors. 


(f) At all times since 1962, a majority of members 
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of the MoPac Board of Directors also have been and presently are 


a 


\directors and/or officers of defendant Mississippi. 


| (g) By virtue of the foregoing, MoPac is and since 


11962 has been controlled by Mississippi, which presently is the 


et 


owner of more than 60% of MoPac's Class A Stock and of approxi- 


mately 59% of MoPac's total voting stock, 


.-—— o 


7. (a) None of the members of the MoPac Board of 
| 
Directors owns any MoPac Class B Stock. 


i 
i| (b) The members of the MoPac Board of Directors 
at jin the aggregate owned 9,594 shares of MoPac Class A Stock in 
} 1963 and presently own in excess of 11,000 shares of MoPac Class 
, 'A Stock. 


| 
\| 
| 
(Craft, Davis and Milbank have been and presently are directors 


(c) At all times complained of herein, defendants 


4 | 


| 
{ {| 
| 


(d) Defendants Craft and Davis are members of the 
Committee of the MoPac Board of Directors. 
(ce) Defendant Craft is Chairman of the Finance 
Commit.tee of the MoPac Board of Directors. 
(f) Defendants Craft and Milbank are directors of 
defendant Mississippi. 
(q) Defendant Craft is Chairman of the Board of 


Directors of defendant Mississippi. 


all times complained of herein and presently: 
(a) The members of the MoPac Board of Directors, 
including defendants Craft, Davis and Milbank, have had and .10w 
have a duty to act in the interests of all shareholders of MoPac. 
(b) Nefendant Mississippi has had and now has a 
duty not to utilize its voting control over the composition of 
MoPac's Board of Directors in a manner which would cause MoPac's 


directors not to act in the interest of all MoPac stockholders. 


9. At the time of MoPac's reorganization, Alleghany was 
the owner of 48% of the outstanding common stock of MoPac, for 
which it received Class B Stock pursuant to the plan of re- 


organization. 


10. (a) Since MoPac's reorganization in 1955-1956, the 
net equity allocable to the 39,731 shares of Class B Stock has 
increased s0 substantially that it now greatly exceeds the fixed 
amount to which the preferred Class A Stock is entitled in the 
event of liquidation. 


(b) In 1956, MoPac (which then published only 


| unconsolidated financial statements), had a net equity of 


$224,544,774, of which $187,195,700, or 83.4%, was allocable to 


sutstanding 1,871,957 shares of Class A Stock, and 


$37,349,074, or 16.6%, was allocable to the 40,648 outstanding Hs 
em 

shares of Class 3 Stock. ie 
(c) During the period from 1962, when MoPac first cf 

i 


published consolidated ti:ancial statements, through 1971, the 


amount of MoPac's net woxth, as reported by it to its stock- 


holders, allocable to the liquidation rights of the Class A Stock if 

has remained constant (except for minor variations due to te 

fluctuations in the number of Class A shares outstanding), while : 

the net worth allocable to the Class B Stock has steadily grown as ; 

follows: : 
Total Net Net Worth Net Worth 
_ Worth _ Allocable to Class A Allocable to Class B 

1962 - $380,178,000 $184,332,6000 $195,845,400 

1963 - 395,894,282 184,957,600 210,936,662 

1964 - 414,200,607 185,620,100 228,580,507 

1965 - 429,825,000 184,462,500 245,362,500 

1966 - 448,766,000 185,297,700 263,468,300 

1967 - 471,°72,000 185,877,700 285,194,300 

1968 - 485,659,000 186,157,700 299,501,300 

1969 - 497,937,000 186,335,200 311,601,800 

1970: = 510,010,000 186,355,200 323,654,800 

iN it eae 517,860,000 186,405,200 331,454,800 


(d) At the end of 1962, 48% of MoPac's Net Worth 
was allocable to the Class A Stock and 52% to the Class B stock, 
but as a result of the growth in MoPac's net worth, by the end 

of 1971 only 36% of MoPac's net worth was allocable to the Class 


A Stock, while 64% was allocable to the Class B Stock. 


yD ee (a) At the end of 1971 each share of Class B Stock 
represented beneficial ownership of over $8,300 of MoPac's net 


|; worth, while each share of Class A Stock represented only $100. 


1972, MoPac Class A Stock closc:! 
dler on the New York Stock Exchange. 
(c) On June 30, 1972, MoPac's Class B Stock was 


quoted over the counter at per share prices of$1,100 bid, $1,175 


' asked. 


(d) Because of the matters complained of herein, 
the market price of MoPac Class B Stock does not fully reflect 


the true vaiue thereof. 


E2. (a) Since MoPac's reorganization in 1955-1956, its 
retained income has increased substantially, 

(b) In 1955, MoPac (which then published only 
“unconsolidated financial reports) reported retained income 
of $14,606,049, 

(c) Since 1962, MoPac (which then published and 
now publishes consolidated financial statements) reported to its 
‘shareholders the following retained income at the end of each 
year: 

$189,871,000 
205,308,000 

223,318,000 

240,136,000 

1966 258,678,000 
1967 280,677,000 
1968 293,535,000 
1969 306,081,000 
1970 318,145,000 
1971 325,965,000 

(da) Since MoPac's retained income is in addition 


jto assets sufficient to Setisfy fully all liabilities of MoPac, 


| 


including the maximum permissible distribution on Class A Stock | 


Ty 


of MoPac's retained 


income at the end of 1967 was allocable to the Class B Stock, 


Re (a) The growth in the net worth of MoPac since 


its reoryanization in 1955-1956 has been in addition to gue: 


annual expenses for maintenance of and additions to the rail- 
road's line, structures and equipment. 

(b) From 1955 through 1971, MoPac has reported to 
its stockholders that it has made gross capital expenditures of 
$876,416,723, an average annual investment of over $50 million, 

(c) The present condition of MoPac's plant, equip~ 
ment, lines and facilities is excellent and is superior to most 


other Class I railroads in the United States. 


14. (a) MoPac's annual net income after taxes has 
grown substantially since its reorganization in 1955-1956, 

b) In 1955, MoPac (which then published only 
unconsolidated financial Statements) reported to its stock- 
holders net income after taxes of $14,595,039, 

(c) Since 1962, MoPac (which then published and 
now publishes consolidated financial statements) reported to 


its stockholders annual net income after taxes as follows: 


Year 


1964 


1965 


1966 


1967 


1968 


1969 


1970 


1971 


Total Dividends 
Paid to Class A 
as Reported to 


Share __Stockholders _ 

$5.00 $9,263,000 
5.00 9,284,000 
5.00 9,243,000 
5.00 9,283,000 
5.00 9,302,000 
5.00 9,314,000 
5.00 9,317,000 
5.00 9,319,000 


Percent of Net 
Income Paid 
_to Class A__ 
36% 

35% 

338 
298% 

41% 

44% 

43% 


548% 


Average percentage of Net Income 
annually paid in dividends to 


the Clase A. «6 


on 


16. Commencing with 1964, the Board of Directors of 


MoPac has declared annual dividends of $5 per share on the MoPac 


Class B Stock. 


relation 


amount of MoPac's net worth 


The total amounts of these dividends, and their 


to MoPac's after tax net income, were as follows; 


Total Dividends 
Paid to Class A 


Per as Reported to 
Share Stockholders __ 
5.00 $199,000 
5.00 199 ,000 
5.00 199 ,000 
5.00 199 ,000 
5.00 199 ,000 
5.00 199 ,000 
5.00 199 ,000 
5.00 199,000 


Percent of Net 
Income Paid 
to Class A 

0.7% 
0.88 
0.78% 
0.68 
0.9% 
0.9% 
0,9% 
1.18% 


17. (a) During the period 1964 through 1971, the 


~li- 


allocable to the Class B Stock 


consistently has exceeded the amount of net worth allocable to 


the Class A Stock. 


(b) During the period 1964 through 1971, the amount 
of dividends declared by the Board of Directors of MoPac on “he 
Class B Stock has totalled $1,592,000 while the amount of 
cs dividends declared on the Class A Stock has totalled $74,325,000. 
(c) During the period 1964 through 1971, the averag 
; percentage of MoPac's net income after taxes declared on the 
Class B Stock has been 0.8% while the average percentage declared 
‘ 
on the Class A Stock has been 39%. 


(a) During the period 1964 through 1971, the MoPac 


Board of Directors has declared dividends on the Class A Stock 
ich have been more than forty-eight times those declared on 
the Class B Stock, although during the same period the average 
interest of the Class A Stock in MoPac's net worth has been 41% 


and the interest of the Class B Stock more than 598. 


18. MoPac must compute “Available Net Income" (herein- 
after "ANI") by offsetting certain fixed charges against income 
available for fixed charges, and must set aside certain portions 
of ANI for capital expenditures and for mortgage bond sinking 
funds and, if earned, interest on debt obligations as fully @. - 


forth in § 5.02 of Article V of MoPac's General (Income) Mort- 


gage dated January 1, 1955, MoPac's annual net income is 
available for payment of dividends on its capital stock of both 
classes to the extent that it exceeds the amounts thus required 


to be set aside from ANI. 


19, (a) During the year 1964 (when MoPac first began 


paying regular annual $5 dividends on its stock) through 1971 


: Ph Be 


$22,250,000 
24,958,009 
27,472,000 
26,301,000 
27,984,000 
31,481,000 (including extraordin- 
ary net income item) 
22,359,000 (including extraordin- 
ary net income item) 
21,287,000 
21,580,000 
17,338,000 {including extraordin- 
ary net income item) 
15. (a) In every year «ince 1956, MoPac's Board of 
Directors has declared dividends on the Class A Stock, 

(b) During the years 1956 through 1963, the annual 
dividends declared on MoPac's Class A Stock were less that $5 per 
share, and no dividends were paid on the Class B Stock. 

(c) Commencing with 1964, annual dividends in the 
maximum permissible amount of $5 per share have been declared 
on MoPac Class A Stock. The total amountea of these dividends, 
and their relation to MoPac's after tax net income, are as 


follows: 


| 


weer 


tions referred to in paragraph 


was: 
1964 
1965 
gi 1966 
1967 
1968 
1969 
1970 


1971 


(b) During the period 1964-1971, MoPac had annual 


and accumulated ANI after 


1 


MoPac's net income available for dividends 


18) as reported to its stockholders 


$14,554,489 
13,595,346 
15,291,799 
27,493,000 
13,606,000 
10,892,000 
13,403,000 


4,469,000 


(ANI after the deduc- 


the deductions referred to in paragraph 


18 and after payment of maximum permissible dividends on the 


G Class 


1964 
1965 
1966 
1967 
1968 
1969 
1970 


1971 


(c) During the period 1964-1971, 
$199,000 in dividends declared by the Board »f Directors of MoPac 
on the Class B Stock constituted the 


MoPac's accumulated net income available for payment of dividends 


on the Class B Stock: 


3 A Stock in the following 


amounts: 
Annual 
$ 5,291,489 
4,312,346 
6,048,799 
18,210,000 
4,304,000 
1,578,000 
4,086,000 


- 0- 


-l]3- 


Accumulated 


$40,296,000 
44,409,000 
50,259,000 
68,271,000 
72,533,000 
73,111,000 
77,197,000 
72,531,00C 


the annual 


following percentages of 


1964 
1965 
1966 
1967 
1968 
1969 
1970 
1971 


Average - 


20. Since 1964, when the Board of Directors of MoPac 
beyu. declaring dividends of $5 on both th? Class A and Class B 
Stocks in each year which totalled $9,250,000 on the Class A and 
$199,000 on the Class ©, MoPac's total retained in ne on a con- 
solidated basis as reported to the stockholders has risen from 
$223 million in 1964 to over $325 million in 1971, and MoPac's 
unappropriated retained income, on an unconsolide 1d basis, 
4s reported to the Interstate Commerce Commission, rose from 


$71 million in 1964 to $108 million in 197). 


21. Since 1964 when the Board of Directors of MoPac 


began declaring $5 in dividends in each year on both the Class A 


and Class B Stocks, and limiting the Class B to $199,000 per 
year while paying approximately $9,250,000 per year to the 
Class A Mopac has, at the end of each year, reported to its 
Stockholders in excess of $97,000,000 in cash, temporary cash 
investments, special deposits and accounts receivable, on a 


¢onsolidated basis, as follows: 


on aacees ese erent samee eke = ——$—$———y 
/ p T] Temporary 

Cash Special Accounts 
vi Year Cash Investments Deposits Receivable Totals 


‘ 1964 $17,937,000 $53,049,000 $12,109,000 $29,637,000 $112,732,000 
1965 10,222,000 69,693,000 8,829,000 28,665,000 117,409,000 

e 1966 19,194,000 40,074,000 11,744,000 29,275,000 100,287,000 
1 1967 27,344,000 30,916,000 9,036,000 38,885,000 106,181,000 
1968 25,112,000 i34,749,00¢ 8,824,000 48,383,000 97,068,000 

1969 25,410,0fv 15,641,000 9,831,000 57,760,000 108,642,000 

1970 19,849,000 32,925,000 9,063,000 51,959,000 113,796,000 


1971 23,843,000 42,126,000 8,328,000 51,091,000 125,388,000 


22. Since 1964, the Board of Directors of MoPac, includ- 


ing defendants Craft, Davis and Milbank, has failed and refused 


to declare dividends in excess of $5 per share on the Class B 

Stock of Mopac and has arbitrarily limited dividends on the Class 
B stock to the maximum permissible per share dividend payable on 
the Class A S$ ‘espite the aforesaid enormous differences in 


equity and v:iue between the two classes, 


23. There has been no business justification for the 
continued failure since 1964 by MoPac's Board of Directors to ’ 
declare dividends on the Class B Stock beyond the nominal amount 


lof $199,000 per year. . 


24. The arbitrary failure since 1964 by the Board of 
Directors of MoPac to pay reasonable dividends to MoPac's Class’ ‘ 
B stockholders was part of an unlawful scheme by defendant 
Mi setesippi, which controls MoPac's Board of Directors, to benefit 
Mississippi and the other Class A stockholders, including directcr: 
of MoPac, at the expense of the Class B stockholders. 


25. Defendant Mississippi and the Board of Directors of 
| 


\MoPac, including defendants Craft, Davis and Milbank, have breache 


| 
| 
| 


Tian 12a RUE, Ne 


pate 


ee ee ee 


their fiduciary duties to MoPac and the Class B stockholders of 


MoPac. 


26. The arbitrary failure since 1964 to pay reasonable 


dividends to MoPac's Class B stockholders will continue unless 


enjoined, 


27. Intervening plaintiff has no adequate remedy at 


law. 
Intervening Plaintiff's Second Claim 


28. Intervening plaintiff repeats and realleges the 
allegations contained in paragraphs 1 through 27 (including 


subparagraphs) hercof. 


29. Commencing in or about 1959, defendant Mississippi 
began to purchase Class A Stock of MoPac for the purpose of 


acquiring voting control of MoPac. 


30. By the end of 1962, defendant Mississippi had ac- 
quired a majority of the outstanding shares of MoPac Class A 


Stock, and since that time it continuously has had and cont!nues 


to have voting control of MoPac. 


31. Defendant Mississippi has continued to acquire 
Shares of MoPac Class A Stock and presently owns in excess of 


60% of the outstanding Class A Stock of MoPac. 


32. Defendant Mississ ppi owns no shares of Class B 


Stock of MoPac, 


33. Prior to December 1963, defendant Mississippi and 


its then chief executive officer, William G. Marbury ("Marbury") 
entered into a conspiracy with the members of the Board of 


Directors of MoPac to cause the owners of MoPac Class B Stock to 


=) = 


| Surrender their shares for less than the true value thereof, and ' 


thereby benefit defendant Mississippi and other owners cf MoPac 


Class A Stock. 


34. (a) Pursuant to said conspiracy, in 1963 defendant 
Mississippi caused the Board of Directors of MoPac, including 


Defendants Craft, Davis and Milbank, to adopt a scheme which, if 


& carried out, would appropriate for defendant Mississippi and the 
other Class A stockholders of MoPac, more than 95% of the equity 
owned by the Class B Stock of MoPac. 
(b) The aforesaid scheme involved formacion of a 
nev corporation and the consolidation of MoPac with the Texas and 
F Pacific Railway Company, which was then 83% owned by MoPac. 
(c) The aforesaid scheme involved issuance of the 
Same number of shares of stock in the new corporation for each 
& ‘Outstanding share of MoPac Class A and Class B Stock, despite tha 


‘fact that MoPac Class B Stock then had per share equity more than 


‘Class B Stock was then traded at a price par share many times 
’ greater than MoPac Class A Stock. 
(id) The aforesaid scheme involved denial of the 

9 f right to a class vote with respect to a merger or consolidation. 

e) The effect of the aforesaid scheme, if csrcied 

q out, would have been to deprive the holders of MoPac Class B Stock 
of more than $200 million of equity in MoPac, most of which would 
have gone to defendant Mississippi, the owner of a majority of the 
Class A Stock. 

F (f) The aforesaid schem: was not abandoned by 
defendant Mississippi and the Board of Directors of MoPac, includ- 
ing defendants, Craft, Davis and Milbank, until the United States 


Supreme Court unanimously held in 1967, 386 U.S. 162, that the 


'52 times greater than Class A, and despite the fact that MoPac 
~17- | 


’ 
, 
\ . 


| 
| 
| 
) 
| 
| 
| 
I 
: 
: 
i 


scheme illegally violated the cights of the holders of MoPac's | 
Class B Stock. | 
(gq) After remand by the United States Supreme Court} 
the District Court (E.D. Mo.; Meredith, J.) found on January 12, | 
1968 that the aforesaid scheme was inherently unfair to the Class 
B shareholders and “would have taken from the B stockholders an 


equity in excess of $200,000,000 and given it to the A stock- 


\ 

| 
holders." | 

35. (a) Further pursuant to said conspiracy to benefit | 

defendant Mississippi at the expense of the Class B stockholders | 
by causing the owners of the Class B Stock to surrender their 
shares at less than fair value, the defendants, notwithstanding 
their fiduciary duties toward all the stockholders of MoPac, have 
attempted to depress the market value of the Class B Stock by 
publicly denigrating its value. 

(b) In 1963, Mississippi's and MoPac's then chief 
executive officer, Marbury, stated for publication in "Forbes" 
magazine that the Class B Stock is a “second-class stock." 

{c) On December 12, 1963, Marbury characterized 
the Class B Stock as "second best" and a second-class stock in a 
speech to a group of securities analysts in New York City. 

(ad) On other occasions, the circunstances of which 
are fully known to defendants and not to intervening plaintiff, 
Marbury made similar derogatory statements to the financial 
press and others (e.g., anyone is "crazy" to pay the market price 
for Class B Stock), as has Downing B. Jenks, Chief Executive O/ffi- 
cer of MoPac and President of Mississippi (e.g, MoPac Class B 


Stock "isn't worth" the market price at which it sells). 


s 


ee 


NN 


eee fen =e eam aaa aaa ee 
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i paragraphs) hereof, and further alleges that: 
: 
41. In furtherance of the conspiracy to cause the 
ap. owners of MoPac Class B Stock to surrender their shares for less 
than the true value thereof, the defendants, toqether with Marbury | 
and the Boards of Directors of MoPac and Mississippi, by means of 
interstate commerce, the mails and the facilities of national 
securities exchanuyes, have engaged in a continuous course of 
manipulative and deceptive conduct. This conduct includes, inter 
alia, the making of untrue statements of material fact, and 
omissions to state material facts necessary in order to render 
| Statements made by them not misleading. ‘This course of conduct 
i | has operated as a fraud and deceit both uyson the plaintiffs and 
| 
members of the investing public at large who bought and sold 
HR shares of MoPac A and B Stock during that period. This conduct 


commenced prior to 1963 and continues to the present, 


42. As part of said course of manipulative and decep- 
tive conduct the defendants and their aforedescribed co-conspira- 
tors performed each of the acts described in paragraphs 34 through 
36 (inclueing subnaraqraphs) above, 


In addition: 


43. tThe defendants and their aforesaid co-conspirators 
have caused to be distributed to the stockholders of MoPac, 
through the mails and in interstate commerce, annual reports, and 
various other writings and communications containing false and 
misleading statements of materiel facts, and omissions of material 


the Class BB stochholders represented by them, and upon those 


facts, including the following: 


in Vis 


te me: on 


(a) a atuvembat that MoPac's plan for consolida~~y 
tion with the Tt & P wonld produce economies of operation when 
defendants knew that no substantial economies of operation could 
be realized from the plan; 

(b) failure to disclose that the true motive of 
defendants and of all the directors of MoPac, in proposing said 
plan, was to appropriate almost 98% of tice equity of the Class B 
Stockholders to the Class A Stock; 

(c) Statements showing annual per-share earnings 
for the Class A Stock as $6.72 in 1961, $12.07 in 1962, $13.34 
in 1963, $13.66 in 1964, $14.26 in 1965 and $14.43 in 1966, 


whereas in fact, as found by the United States Supreme Court and 


as specified in MoPac's charter and as defendants well knew, the 
Class A Stock is limited to a maximum dividend right of $5 per 
year as and if declared, and has no equity rights whatsoever beyond 
the stated value of $100 per share, amounting in total to approxi- 
mately $185,000,000 for all Class A shares, which amount was more 


than cov_red by the surplus account of the corporation during the 


———— 


aforesaid years; 


(d) failure, during the same years aforesaid in 


Wo 


subparagraph (c) above, to state any earnings per share whatsoever 


for the Class B Stock, which is the sole stock entitled to share 


in the residual equity of the corporation, clearly including all 


a 
an 
4 
| 
: 
3 
/ 
i 
i 


annual earnings over and abo're $5 per share of Class A Stock. 


See 


(e) failure, for the years 1967 to the present, 


2. ) 


to report any per share earnings whatsoever for any of MoPac's 


se eee ae He Tr Ee 


stocks, despite the opinion of the Accounting Principles Board 


that such information is highly significant to investors and 


_- 
te ee FET 


should be prominently reported in financial statements. 


(f) failure to report to MoPac's stockholders and 
ie investing public that the reason for MoPac's discontinuance 
of its past practice of reporting earnings per share of Class A 


by attributing all earnings to the Class A and none to the 


SS B was that the Securities and Exchange Commission had in- 
formed MoPac that such reporting was incorrect and improper. 
44. Had the earnings figures referred to in subpara- 


jr 3 (c) and ) been correctly and honestly stated, they would 
shown the following earnings per share of Class B Stock for 
f f the years 1961 through 1966: $80.50 in 1961, $326 in 1962, 
3 in 1963, 1 64, $428 in 1965 and $441 in 1966. 
Ak f 


‘ the foreqoing conduct was part of a plan and con- 
Spiracy conceived and carried out by defendants and their co-con- 
spirators, to create an impression in the minds of the Class B 
Shareholders and the investing public at large, by means of mis- 
ling dividends and otherwise, that 
was far less valuable than was the fact, in 


order thereby to drive down the market price of the Class B an 


enable defendants to force its surrender, purchase it and destroy 


46. During the period of said conspiracy, defen ants 


sSissippi and T. C. Davis bought and sold shares of MoPac's 


47. During the period of said conspiracy, plaintiff 


Alleghany made purchases of MoPac Class B Stock, 


48, The aforesaid conduct of defendants and their co- 


conspirators was and is in violation of state and federal statutes 


(including section 10(b) of the Securities Exchange Act of 1934) 


for judgment: 
through its Board of 
.ctors, declare and pay ta n -casonable dividends on 
; B Stock for the ar lS nd r each of the yea 
2x throug! with interes tir 
of the class represented 
defendants in the amount 
years 1964 through 1971 
dividends withheld by defendants 
scheme complained of herein, with 


time when such dividends should have 


Enjoining the defen : emt rrily and perma- 
sm ineaquitably refusing dec d y fair and 
sasonable dividend: 
directing de 


aid on the Class 


(3) Awarding plaintiff-intervenor its cost and expenses 


yN 


is action, including reasonable attorneys' fees; 
(4) Retaining jurisdiction of this action for such 
as may be necessary in order to assure compliance with the 
order; 


(5) Granting plaintiff-intervenor such other and 


relief as may be just and equitable. 


July 14, 1972 DONOVAN LEISURE NEWTON & IRVINE 
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motr of the Firm 


Two Wall Street 
New York, New York 
(212) 732-4100 
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ion) roferred stock, nd its Class B stock replaced | 
| 
| 
] 
| 
} 
} 
i 
| 
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t ( . lately prior to t reorganization, 
's out ( rita t consisted of 701,901 shares of 
5% ¢ i ( Fad & of common stock. Under 
the lan of re Gaul n, cach share of old preferred (with its 
| 
tla Lo rcrued div ) was exchanged for 2.645 shares of ncw | 
Clas As kk, and ¢ h 20 shares of old common was exchanged for | 
ne share of new C1 mB ost Ke | 
(a) Mol *s Class A stock is preferentially | 
entitled t ynN-cumu ive dividends, when and as declared by 
the -d of Directors, not to exceed $5 per share in any calendar 
ear, 1 int ¢ ( iny liquidation or dissolution or 
“ * ( , ks y ae co ed $100 per share 
( 4 declared 1& not paid on the Class A 
(@) MoVac's Class 8 stochknolders are "entitled 
a 7 Lo ili res r.auaAal mings ; LOX paym ‘nt of dividends on the 
w class A stock", a: Interstate Commerce Commission tt 5 osha 


stated in approving the plan of reorganization (290 1cc 477, 600). 
(f) MoPpac's Class B stock is entitled to all 


the carninas and the « lity in excess 


| 

} 

| 

| 

| 
of the Class A preferences. | 

(q) In the election of directors of MoPac, each 

Class A share and each Class B share has one vote, and the stock- | 
holders have cumulative voting rights. By reason of the larger 
number of outstanding shares of Class A than of Class B stock, the 
ass A stock has about 98 per cent and the Class B stock has 
about 2 per cent of the voting power for the election of directors. 
The Class B stockholders thus do not have sufficient votes to : 
clect any director. 


' 
i 
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"ive <a eS x ena 9 — pres 


(hi) we re tive rights and privileges of the 
& Clas‘ re re set forth in Article VII D of | 
roPac's Artic] of 7 jation, a true copy of which Article ' 
js attached h i it A. 
; | | 
cE Ci) 7! ic Class A stock is’ listed and traded 
: on the ow York Sto ing? the MoPac Class B ‘stock is traded 
‘ | 
in. tl over- -counter market, principalty in New York City. |' 
rie (a) Mississippi now “owns deat 1,157,000 shares 
of the MoPac Cla: K stock, constituting about 62 per cent of the 
| . 
; Cla A stock ‘and 6 ~ cent‘'of the total number of outstanding © 
€ : : | : 
er shares entitled to vi for directors of Morac. ~* 
(b) sissippi owned no MoPac stock or securities ir 
at the time of tne! rat: “ah algst og, Rit for’ several years \ 
; ; 
thereafter. B 
*(c) n 195, Willian G- Maxbury, then /and until 
« nis death in 1971 Chairman 04 the Board and. Chief Execptive oct Qety 
of Mississippi, vec a director of MoPac, and the annual vier 
” 
on the MoPac Class ? sk was reduced Eo. $2.40 per -re’ (60 cents 
. per quarter), down from $4.10 for the ptevious year Sen’ 
i (a) sissippi then began ts acquisitions of Mog : 
Mo ac Class ‘A stock, and the dividend théreon was kep he at 60 cents ‘| 
. 4 ag * - 
» per share per Quer until MissiSsip »pr® iad acquixed, nae ‘ghan 
ees million shares thereof:, 247,200 the gid sot 1559 (13% af 
be. “ a. 
the total number of voting shar: s of "oPac, and the ceig eed nuahes 
{ As 
: he ld. by a single stock holder) 3 474,400 (25% o£ said total) by the‘ a 
4 { 
heey ond of 1960; 605,700 (32% cf said total); by "the eha of 1961; « RE 
980,000 (52%°0f said total) by the endspt 1962; and.1, O71, 895 
. i VR any 
. (572° of said total) by the end’ of 1963,.°41%™ wthgs 
¢ ¢7 4, * , zo ‘ 4 


963, a special dividend was 


:, raising the total dividends 


1971, the maximum dividend 
paid on th 
inates the 
oughout the period when 


Lf£ occurred 


1c directors 


excluded f 


director of 


of 1964 through 1971, the 
as follows: 


Total 
Sharcholders'‘ 


| 
| 
| 
| 
| 
: 


$223,31.7,575 
24,462,500 ’ : : 240,136,157 


185,297,700 3,973,100 317,32 258,677,477 448,765,598 
i 


185,877,700 3,973,100 544,000 280,677,000 471,071,800 
‘ 

186,157,700 3,973,100 1,993,000 293,535,000 485,658,800, 
{ 

186,335,200 3,973,100 1,548,000 306,081,000 497,937,300 
\ 


186,355,200 3,973,100 1,537,000 318,145,000 510,010,300 


! 
186,405,200 3,973,100 1,517,000 325,965,900 517,860,300 


attached here 


Exhibit D: 
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financial condition is sound. 
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Report for 1971, copies of which p 
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out 
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sondition. 
improveinent 
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tments in new 


, ro Te 
years 1964 


the eight 


total assets, and cash 


substantial amounts, as 
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4 through 1971, 


worth, and 
roperty. 


na-term outlook continues 


See 4 


iduciary obligations to MoPac 


lders acting in 


p + Pls 


1 


dofendants ‘and the other directors 


has entered upon, ‘and is in the. process 


scheme to enrich itself by depriving 
of their rightful share of MoPac's 
the Class B.stockholders' valuable 


as hereinafter-alleged. 


program in | 


tei: ® 


(a) tn each of tho’ yards 1964 heaust 2 oe : 


dividends 
stock (at -t} maximum rate of $5. per share). 


(b) n each of the’ ycars*1964 through 1971; 


$198, were. paid on-the €lass B. stock (at the 


x 


distribution amounting to approximatel 
dual earnings for such stock. 


Pac emerged from reorganization, 


a a 
Class A stock havevaggregated about ‘$114 


residual eaxnings (after Aividends on the Class A --+ 


about $245" Biiiien. Mis Tiraratena income 


$500 WETLIDh, and (iv)'-no dividends: have 
stock other than 2those referred to in 


4 


the Praag i wee are 
: 


. . a % Ls sz n~s . be & je ‘ 
ly inadequate: in the. ims tances, 6£,MoPac's financial and 


y 


hysical condition, earnings, ‘business, conditions and prospects, 
4 ) s Pp 


“and ability to nay dividends sset. forth in paragra ‘pis 5 EPEOuaN 


> 
} 


vuid dividends are Srossily inadequate wken 


prevailing dividend policies’ ‘and Practices of 
4 ei 
mparable railroads, ’ ‘ an yt * sp 


é 
é e : ‘ 


(f) MoPac has accumulated and is-accumulating | 


ox Wa « 


surplus over and above what is regilisi te. for’ the payment” of. 


~ 


i current expenses of* the business and fox" “discharging ghitcations 


wats 


| to creditors, and over and «shove. wirat xgas oriab le" ‘pkudence would.’ 


Rs h , % 


i tequire to be kept in the treasury’ te meet the- accidents,” ris ks 


' 
oy ae Os 


and contingencies incident to the, business "QE | operating. “the Ne 


é Meh v 
; * toga At 
‘ * #ailroad systen. i i thet” Me TY, shiss 

1 fit, - ? ‘ , eA ‘ ‘ “ ss 


Oe eo, Ms) “the inadequacy: ‘Of. che: Giviaends f declared. cin 


of Paper } “if 
“A, an 4 


the Class B sto6ck was protested: at” “the tine “of the firgt. dédiata- 


£ion® in Decentier 1964, and payment of adequate: dividdnas: on they 
vee ‘ ay SO te pete 
ome) , %, : ; to ; an rte SMa, 


im 


thereof, Mississippi 


!deseri 


| 
| "one 


j;seean - 


bed 


and 


aA result 


1 


unne sary a 
in hic t 1} 
2 e! ‘ ) d 
e , 1 
\ Le toed 
Ut é 
es ‘ 
the rat of 
the lat ae 
t 
to ause a g 
MoPac, to pay 
. —y } ' 1 "I 
au i | a Liict 
ipa! 
fi 
a re 
'to enrich Mas 
i 
stockholders 
[Mississippi a 
‘the Class 3 


stocikhol 


of 


by 


a 


have 


of the most notorious pieces of predatory finance I nave 


ymer Chief Executive OFFtcer of My ry? | 
5 : ' 
tified that prudent manag mnt or t 

: l railroad, specifically iné€luding \ 
nercent of its earnings as dividends, | 
titute a fair and reasonable ‘distribu- | 
tice of said unlawful scheme and in ats | 
1: the expense of MoPac-and the Class B 
‘ | 


icies 


to | 
rs and which have not been paid to them | 


and said directors .embarked upon-a plar 


the MOPac board of: directors 


said 


; now, members of 


| 

} 

| 

on yo board of directors of MoPac is | 
{ 

futite, | ‘fausé the directors who aged! 


2k complained of herein 


1 by the defendant 1 SLSSippl. 
Mississippi's aequisition of ‘control of 


$ 


yndant fT. C. DAVIS was Chairman of 


2) 


MoPae stockholders 


for the purpose of diverting to 


funds which belong 


A stockholder the 


cat 
SsCcu 


forth in paragraphs 10 and ll 


t 


of the United States Supreme Court as | ; 


quite a few. ; 


Tn 


Necenber 1963, the’ directors 


of “MoPac, ds 


He 


jewall elected by Mississippi, unanLmQusly-approved a’$o-called | 
H « ar 7 ‘ sis me 
' Gee 4 > | i 
. ms wy 46 ; f ie ; 
mPlan of Consolidation (the'"Plan") that: would have stripped the { H 
Ble ty B stockhol Of mo than $200 million of ‘their then { ; 
: a 
‘ { prackic ll of their future earnings, reducing | : 
H 
thei Lot resich terest,.to 2%. Under the Plan, most of€ 
oth tre ndor valu and rights belonging to the Class B | 
h.stockholders would have been taken over, ‘by Mississippiy. and the 
[ 
| lamitations and restrictions on the ClassvA's right to parti- 
' ’ 
( cipate in earnings and equity would havé been eliminated: ; 

(b>). ‘Ihe Plan provided that MoPae and one of its | 
resent subsidiariae iLd be consolidated with a new subsidiary | 
created to be't 1 ing corporate efitity. Notwithstanding | 
the vast diffe: 1n the rights and yalues of MoPac's” tw 
classes of ck, the Plan would have treated identically. all 

, ; * . . 
the shares of both elasses:- The Plan required’that each MoPac 
mare OF 1 af , A ond’ without distinction, be surrendered 
Fc four share a W subsidiary, S+ single class @€ common 
oe « . , : 1¥ 
stock. All the.present MoPac stock would be cancetled. and M.Pae *}* 
A moAt v ai? "7 
. . , 
would cease to éxist as a COrpordten vontifys Since’ the prac 
Ee gi ; 
Class A sharés ‘outnumber the M Pag, Class: B: ‘shares by 98 “to Se, vit 
a hs Bey 
the proposed exchange would have shi ftedsainose ‘ath of the Class ne 
1, ‘ 
B's 100% residual equity and earnings tor the Class’ A stock cholders,,’ fs 
I , ‘ qi art: / 
{ ‘ . . : . . m ") 
principally Mississippi. ‘ t 7 i 
o ‘ 4 v 
| (c) Defendants announced pubaiety and. represented * 

' « Rae 8 re 
hto the ECC, that.tic, Plan required appxevad: by, a, collegtive vota,’ 

2 hy tis s ‘ £ 
‘not a class vote, of the MoPac stogktfo Lape, and that such are kee 
' . s ey ets * 

i } 4 t 
| collective vote’ would he held at the. anny MoPac Stockholders * ! *, 

‘! : a¢ ‘ "s . 
}- P . m vale’ , sath if 3H she 
; meeting ip 1964 or:at an earlier spe cial; mpéting. b . a 

me wr ' 

h , > we . 
i tr 


(a) 


‘the Plan as a fraud on the Class B stockholders’ in violation of : e 


Several 


Class B stockhéldex Sued to enjoin 


the fiduciary obligations > de idants Mississippi and the 


directors of Mol 1 the pr posi collective vi aS viola- 


parate class voting rigf 


x 


ass voting rights of 


district court. Slayton, 


nyc Gf al.» 233 r.Supp. 747 


for the Eighth Circuit 


eee 7 


Mississippi, et al. 


of the’ United States granted 


the oral argument,’ one 


the most notorious pieces 


and <t have seen quite a few." 


" 


As I understand its operation, 


iG you just say they could take it 


Court unanimously reversed the 


for the. Gighth Circuit.. Levin v. 


ot -al., 386,.U.S. 162° (1967). 


1© Qguity of each Class A 
‘he equily ofseach Class B share then 


proposed cxchange ‘of four new shares 


re 


exchanging four rabbits for one 


(i) She Supreme Court did not remand to the Court 


4 
of Appeals for the Mighth Cirenit, but rather; after citing the 
¢ 


requirements ef "“fe] ffective judicial adminis tration", ‘remanded 


to the dist¢riet courk. 386 USS. at’ 170% 
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15. As a further part of said unlawful scheme, 


Mississippi and said directors have used their control ana 


ae a a 


5 2 eee ee 


G.* Mart 


noard and Chir 


class of 
ive been 
‘a Lt" s 
ear. 


ry) 
a 4 


‘ f 'e + a 
>400..a@ share, 


aC 


liam G. Marbury stated for 


ith national circulation (Forbes 


"lvjJhere are 'secénd+¢] ass stocks, 

and 41 's what. the: [MoePac Class) 
What's why they’ call it 

When we pay $9 on’ tha A,: 


L also pay. $5. on the Bi a’ That" ss 
enough," Y 


4 
bait 


about 
* 
itep tha 
m 7 
Stock, 


- = 1 


wer availabi 


income taxes 


about 


ent, and fut 

d could be, materi 
with debentures o 
interesk payment 


puting the payor's federal 


in computing its oo: federal 
allover te ‘duct an amount aqual to at least 
amount of dividends it reeecives from MoPac on the 


Class; A stock. ; Lp yaul . he allowed any similar 


rresponding deduction wit speck to interest payments it 


ve from Mo 


wrongfully, 
ts con] ting s¢ Inter t, failed and refused to taj -, and 

} 

step to reduce MoPac'! 


Class 
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ilvre and refusak have 


MoPac's 
Gaid directors th 
QAMagaa,. 


’ } in as na. (uate remedy at law, 
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215 SPY n fF repeats ane realleges the allegations 
c through 19 Cineluding subparagvanhs) 


ve Ie (; fu 2 Of the scheme to enrich 
) ‘ i ¢ c Pae's Class 2 Stockholders QF thetr 
rig! are oO Fa earnings ‘and hy Westroying, the Class 
B sto: holders’ valuable residual equity in’ MoPac, " 
(i) defendant Nississippt and its then chief 
executi cer, al ham Gs Marbr cy ("Marbury"), entered into a 
consytracy with wv monwers Of the loard af Directors of .MoPac 
' to cause 12 oO 2r f ‘ac Class B stock “to surrender thei 
leh TOS £¢ 1 ort { rna wnlne. eot (as alleqad, inter 
rtia ie ! rer} 14 ra Na i 


(ii) the defendants, pursuant to Said con- 
Spiracy, attempted to deprers the marke! value of the MoPae Class 
uistock by, inter alia, limiting the level of dividends’ on the 


Cless B stock to $5 per shard per year, publicly denigrating the 


; Value of the Class Bestock, Failing to,splikt the class n stock, 


om 


e 4 
eB he : ‘ vt 4 28 
;and failing to reduce MoPac's foe'eral incong+taxes; all as” “ 
J * ‘ + 
{ aera “’ ats; og 


. hereinabove alleged. 


nat 


*“ 


(b)° tn Fuctherance! of - the*conspiracy,,to, cause 
es 


- 


ares 
mim, 3 


mn stock’ to Surrender their sh 


- 


tagé ther wich 


valve 
of Direetors of MoPac dha Mississippi, 
s,’and the facilities 
re angaged in a continuo: 
conduct’. This’ ¢enduct 


untrue statements of 1 


Le,"cours 
ited by her, and upoa wnose 


large who bought aad sol 


. 


ylic 


RoR ery ole Arinag 
1B stock auring 


1963 and continues to 


te 


of maniput 


cach of the 


a 
. wr 
-o the stockholders of 3 


state commerce, annual 


‘2 


. G « 
itings and communications, containing 


id 
ntecial.faets,, and omissions 


including the follovings 


Mopac's plan of congolida-~ 


td 


(nh) a statement that 
14 hereof would produce economies 


referred to in paragesaph 


mvneration, When defendants knew full well thet nov. ecubstantiat 
could be realkze& from’ the platy: 


f one cation 


(b) failure to disclose that the true motive of 


| aefandants and of all the directors of MoPac, in proposing said ¢ 
plan, was to appropriate almost 98% of the equity of the Class B 
stockholders to the Class A stock; 
(c) statements showing annual per-share earnings 
ty 
for the Class A stock as $6.72 in 1961, $12.07 1 1962, $13.34 


in 1963, $13.66 in 1964, $14.26 in 1965 and $14.43 in 1966 (as 
shown in Exhibit D hereto), whereas in fact, as found by the United 


States Supreme Court and as specified in MoPac's charter and as 


4 


defendants and their aforesaid co-conspirators well knew, the 
Class A stock. was and is limited to a maximum dividend right of 
$5 per year as and if declared, and has no equity rights whatso~- 
ever beyond the stated value of $100 per share, amounting in 


total to approximately $185,000,000 for all Class A shares, which 


| gimount was more thari covered by the surplus account of MoPac 


.Class B was that the Securities and Exchange commission had in ; 


during the aforesaid years; 
(da) failure, during the same years aforesaid in 


subparagraph (c) above, to state any e .rnings per share whatso- 


iever for the Class B stock, which is the sole stock entitled to 


share in the residual equity. of MoPac, ¢ ly including all 
annual earnings over and above $5 per share of Class A stock; 


(ec). failure, for the years 1967 to the present,’ 


/to report any per-share earnings whatsoever for any of MoPac's 


stocks, despite the opinion of the Accounting Principles Board 


that such information is highly significant to investors and 


should be prominently reported in financial statements; 
(f) failure to report to MoPac's stockholders and 


the investing public that the reason for MoPac's discontinuance 


‘of its past practice of reporting earnings per share of Class A 


stock by attributing all earnings to the Class A and none to the 


‘ formed MoPac that such reporting was incorrect and improper. 


25. Had.the earnings figures referred to in’ sugpara- 
graphs (c) and (a) of paragraph 24 above been rid octity “and 
honestly stated, they would have shown the following earnings 
per share of Class Bb «tock for each of the years 1961 through 
1966: $80.50 in 1961, + i 1962,- $395 in 1963, $458 in 1964, 

1965, and SATA 

26. The coregoing conduct was part of a plan and con~ 
, spiracy conceived and carried out by defende.ts and their co- 
ll conspirators to create an impression in the minds of the MoPac 
Class B shareholders and the investing public at large, by means 
\\ of misreporting earnings and withholding dividends and otherwise, 
\that the Class B stock was far less valuable than was the fact, 
| in order thereby to drive down the market price of the Class B 
\ and enable defendants ta force its surrenders purchase it, and 
‘agestroy the Class B shareholders" equity in MoPac and acquire 

of said equity for Mississippi andthe other Class A 
| shareholders of Mopac. 

27. During the period of said conspiracy, defendants 

| mississippi and T. C- pavis bought and sold shares of MoPac 
Class B stock. ' 

28. During the period of said conspiracy -s Akleghany 
and others made purchases of MoPac Class B-stock. ‘* 

29, ‘The aforesaid conduct of defendants and their co- 

|, conspirators was and is in violation of state and federal statutes 
| (including Section 10(>) of the Securities Exchange Act of 1934) 
| and their common-law fiduciary duty- ; 

| WHEREFOR: , plaintiff demands judgment that: 


(1) The Board of pirectors of MoPac be ordered to 


| declare, and Mopac be ordered to pay », dividends on-the Mopac 


lass B stock, in such amounts as the Court shall determine to 
! 
' 


| 


Cc 
Kpe just ana reasonablc, for the year, 1964 (including for such 


ae Aividends, from retained income accumulated by .MoPac in the 
—- —<—-- + eer. -—---— . : ; 


1971, with interest thereon from the time when such dividends 


should have been paid; Ore in the alternative, awarding plaintiff 
and all wenbers of tl class represented by her damages against 
each of the defendants in the amount of the injury suffered by 
them during the years 1964 through 1971 as measured by the amount 
of reusonuble dividends withheld by defendants pursuant to the 
fraudulent scheme ¢ mplained of herein, with interest thereon 

ri the time when such dividends should have been paid; 


(2) Mississippi ana the Roard of Directors of MoPac 


7 


be enjoined from the illegal, oppressive, and arbitrary use © 


their power to withhold dividends on the MoPac Class B stock, 


and be required t< use to be declared and paid adequate divid- 
ends on said stoc! t ture; 
(3) Plaintiff be awarded the costs, expenses and 


reasonable counsel feces o! his action, and defendant MoPac 


be reinbursed by Mississippi and the individual defendants for 


(4) This Court retain jurisdiction of this matter 


for such period of-time as the Court may deem reasonatle to 


compliance with 1ts judgment; and 


(5) Plaintiff be granted such other and further 


relief as may be just. 
\ 
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ATTACHMENT D 


United States District Cort 


SOUTHERN DISTRICT OF NEW YORK 


Atuecuany Corvoration and 


Rouert LeVassevr, 
Plaintiffs, 


against 


67 Crvit. 5095 


Mississtppr River Corporation, Missourr Paciric 
RatLroap Comrany, Ropert H. Crart, T. C. Davis 


and Thomas F. Mitrank, 
Defendants, 


OPINION 
Epwarp WeINFeELy, D. J, 


This is a motion pursuant to Rules 23 and 23.1 of ti 
of a settlement ayreement of a clase 2°‘ yn brought on behalf of Class B stockholders of the Missouri 
Pacific Railroad Company (Mousa), an interstate railroad. The plaintiffs in the class action are 
s.Meghany Cu.poration (Alleghany), the owner of a majority of the outstanding shares of Class B 
stock, and two individual owners of such stock, Betty Levin (Levin) and Robert LeVassenr (IeVasseur), 
who also assert derivative claims on behalf of and in the right of MoPac. The defendants include Missis- 


sippi River Corporation (Mississippi), the owne. of a majority of the outstanding Class A stock of 
MoPac, and three individual defendant: directors of Mol 


In the event the proposed settlement is approved, applicat 
are to be considered following entry of final judgment. 


ie Federal Rules of Civil Procedure for approval 


’ac, two of whom are also directors of Mississippi 
ions for allowance of attorneys’ fees and expenses 


IMSTORICAL BACKGROUND OF THE CLASS A AND CLASS B STOCK 


The capitalization of MoPae has been the subject 
1 


of controversy and litigation for almost forty 
years. The (Class A and Cl 


ass IS stockholders have been at odds over their respective rights and interests 
over a substantial period. Their differences were accentuated by MoPae’s restructured capitalization 
when in 1956 it emerged’ from reorganization proceedings filed in 1933. During those twenty-three 
years various proposed plans of reorganization failed to pain acceptance, Alleghany Corporation, the 
owner of about half of MoPae’s then outstanding common stock, had oppose reorganization plans pro- 
posed in 1940, 1944 and 1949 because none provided for the old common stockholders. Finally, a 
fourth plan, referred to as an “Agreed System Plan,” was proposed by the reorganization Trustee, 
approved by the Interstate Commerce Commission in 1954, accepted hy Alleghany and other inte-ests, 
and became effective March 1, 1956." The plan, which then seemed to be an ingenious way to compose 
differences amionyr various security and equity interests, contained provisions which some objectors 


qn) 


Missouri Pac. R.R. Ree~ anization, 290 1.C.C. 477 (1954), ap 
392 (ED. Mo.), aff'd sub nom. Missouri Pac. R.R. 54% S.S.B.C 


proved in In re Missouri Pac. R R., 129 F. Supp. 
dented, 330 U.S. 959 (1956) . D-1 


C. v. Thompson, 225 F.2d 761 (8th Cir, 1955), cert. 


w——— 


“> 
e 
predicted “are sure tu cause trouble."" And so it has come to pass The equity interests have been 
tt odds and u Aycsat teres 
Mol SS | ut m4 1 tion miu y that the old preterred | common 
tock were ed by two ci ob ston ( ned Cia The Class «\ sl a the re ranized 
r yal were toued the forme: ui | tin rs of Molac, the debtor vith each sha ed 
Cele ! tas declared b he Mourd of Director noneunulative dividends, not to excu } 
\ ‘ ont of dissolution or lemtidation. the jirst $100, tovether with any dividends 
é it 1 cl i shares we is Lio the former cumnon stoe holders of the d 
rile | tt 85 chivicloredl t | \ mek, ¢ ! lure of 4 so B stock ts entitie to 
t ve end vit restiiety the Loured of Direet nav declare, and noon liquidation or 
dissolution of Nbob ta junit Xe ot the Cha preter ‘ Fach shave of each class ts ¢1 ttled 
to one j or er preterred tockholders recemed appront vly Lo?) atl shares wicl the fornne 


ceanmon stockholders received approximately 10.000 shares, so that 98% of the voting stock is held 
| 


by the Cl \ sock and 2 b ve Ol 1h steel 
Obviously, the Class A stockholders have the power to elect MoPac’s Board of Directors, as well 
as voting trol with respect other Lut net all corporate imatters, On mer ets, ¢ nsolidations or 
reorganizations wivolving Issuance Of a litienal stuck or the alteration of the rights of either class, 
pproval by a majority of each cl is required, Ihus, in cfivet, the Class B stock has a veto power 
er such action In practical terms, U ingenious” solution cuvisaged under the 1956 reorganization 
created a basic conflict between the two classes, with the equity ownership principally in the B stock, 
but with effective operating control in the \ stocl 
Mi ippi began acquiring Class A stock in 1959 and by 1963 owned more than one million shares, 
constituting SS of the outstanding Cia . shares. ft now owns 63%, ot 1,153,395 shares out of a total 
outstane ft kO4 082 ince LOS at elected the Board of Directors of MoPac. Alleghany, on 
e other bine i yned a etpority o mitstanding Class B stock r since it was issued upon 
reor zalt now owns, subject to a voting trust, approximately 33%, or 21,243 shares, of the 
tetal outstanding 39,731 tres. ‘Thus the disparity of interest between the tw classes of stock is further 
acvravated by Alleghany'’s major'ty ownership ol the B stock, which gives it an independent vetu power 
over any corporate action that requires the separa approval of the B stock 


THE VOTING RIGHTS LITIGATION 


The first litigation that the differing stockholders became embroiled in after the reorganization came 
1 December 1963, when MoPae’s Board of Directors proposed the consolidation of MoPac and its 83% 
sned subsidiary, Texas ard Paciie Railway Company (TSP), inte a new cory yration, Texas and 
lissourt | © Railroad Company (T&M An application was filed with the Interstate Commerce 
Commisst or an order under section §(2) of the Interstate Commerce Act authorizing the proposed 
consolidation and for the issuance of securities by T&M under section 20a of the Act. The plan pro- 
vided for an exchange of each MoVac share, regardless of class, for tour shares of the new corporation and 
for an exchange of the T&P stock (other than that owned by MoPac) on the basis of one share of T&P 
for 4.8 shares of the new company MoPac’s Board of Directors took the position that the Class B stock- 
holders were not entitled to vote on the plan eparately and apart from the Class A stor kholders, and that 


«« intended to submit the plan for approval to the collective vote of the Class A and Class B stockholders. 


(2) In re Missouri Pac, R.R., 129 F. Supp 392, 397 (ED. Mo. 1955). ICC Commissioner Mahaffie was the first 
to predict trouble head. In his reluctan# concurrence of the reorganization plan, he said; 


“The prior class ‘A’ stock is limited as to divi ix and is noncunulative. Tt will be largely of a speculative 
character for some years at best. But the ‘BR’ st or the prescat, and for ‘he Soreser able future, principally 
valuable as a token fer speculation Consequently, its relation ta: the ‘A’ stocx ud to the d Sentures and tcome 


bonds whic’: precede it is reasut ably sure te cause trouble.” 


Missouri Pac. R.R. Reorganization, 290 1.C.C, 477, 624-25 (1954). 


D-2 


Ved 


In view of Mississippi’s ownership of a majority of the Class A stock, as well as all outstanding stock, the 
outcome of the vote on consolidation was virtually foreordained Alleghany and other Class B stock- 
holders filed actions in the United States District Court for the Eastern District of Missouri for a 
declaratory judgment that the plan required the approval of a majority of each of the two ciasses of stock 
and sought othe: relief. Upon a limited consolidation «f the cases the district court het! that Meol'ac’s 
Articles ot Association and the applicable federal and state law required the separate approval uf each 
class of shareholders.) The Court of Appeals reversed, holding that separate class approval was not 
required. 1) On certiuran, the Supreme Court nnanimously reversed the Court of Apperis, holding that: 


“With reference to voting rights, we hold only that in a consolidation as Proposed here, Mis- 
sourt law musi be applied and... that law rejuires the application of the Articles of Association of 
Mopac, which ta turn, require the assent of the majority of the shareholders on a separate class-vote 


basis," 


Since a number of stockholders emphasize certain chetorical statements in the Court's opinion, i 
is well to bear in mind the Court's precise holding, and further its statement: “We do not... reach the 
merits o; ‘he proposed plan... ."(7 The Court’s ruling ended the proposed consolidation when in March 
1967 MoPac and T&P abandoned their plan, but further litigation was ahead 


THE INSTANT ACTION 


This action was instituted vy plaintiff Levin in December 1967. Thereafter Alleghany and LeVasseur 
inter: ned pursuant to leave granted by this Court. In September 1968 Judge Bryan ordered that the 
action i, :maintained as a class action on behalf of all Class 3 stockholders. The thrust of the complaints 
of all three plaintiffs is directed toward the dividend policy with respect to the Class B Stock. From 164 
to 1971 the annual dividends paid on the A stock have been $5 per share. During that same period annual 


t 
dividends declared and paid on the Class B stock lave been $5 per share. 


In substance, three separate claims are asserted against Mississippi and the three ine vidual devend 
ants.*) Under the first cause of action plaintitfs claim that the dividends declared a: y Maj 
have been unreasonably low; that Mississippi has misused its majority voting stock js wer hy causing 
MoPac's Board of Directors to limit dividends on the Class B stock to $5, the maximur permissi! te 
per share dividend payable on the Clase A stock, despite the enormous differences in tne « juity value 
between the two classes, and notwitlistanding the availability in each year of net in one for increased 
dividends after meeting the requirements on the Class A stock. ; 


aiaf “ 
< uc 


The second cause of action charges a conspiracy by Mississippi and members of Molsc's { 
Directors to “freeze out” i! Class B stockholders by improperly limiting the dividends weit on 1 
Class B stock, making joblic statements denigrating the market value of the Class B stock, a 
attempting to appropri .« she equity of the Class B stockholders through the plan of cotsotidation of 
MoPac with T&P, prows.ser 


ce 
-~ 


The third cause of acti sa further alleges that the various acts and conduct alleged ii the second 
cause of action wer: ia violation of section 19(b) of the Securities xchange Act of 1934, ai! Rule 
O%-5, promulgated thereunder, and.” vlefendas‘s’ common law fiduciary duty owed the Class B stock- 


(3) Slayton v. Missouti Pac. R.R., 253 F. Supp. 747 {E.D. Mo. 1964). 
(4) Mississippi River Fuel Corp. v. Slayton, 359 F.2d 106 (&th Cir. 1966). 
(5) Levin v. Mississippi River Fuel Corp. 386 U.S, 162, 170 (1967). 


(®) See, ¢.g., id. at 169: “The plan proposes to exchange four shares of stock of T&M for one share of MoPac 
Class B, which, . is like exchanging four rabbits for one horse.” 


(7) Id. at 170. 


(8) Plaintiff Levin also attacks the failure of defendants to split the Class B stock or to take similar steps to improve 
its marketability; however, no specific relief is sought. 
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holders. The plaintiffs seek judgment that the Court direct MoPae to pay reasonable dividends for the 
past years, from 1964 to 1971, to all Class B stockholders; that MoPac be directed to pay reasonable 
dividends on the Class B stock in the future; and to award plaintiffs their costs, expen es and reasonable 
counsel fees incurred in the prosecution of this action, ; 


In addition to the class action claims, Levin and LeVasseur separately assert derivative claims on 
behalf ef MoPac. Qne alleges that the defendants have failed to cause MoPac to replace the Class A 
stock with debentures or other mlterest bearing securities, which would materially -educe MoPac’s income 
tax ; however, as to this derivative claim, 110 specific relief is sought. A further derivative claim on behalf 
of MoPac is for the recovery of the costs and expenses incurred by it in connection with the 1963 T&P 
consolidation plan and the Cliss 5 voting rights action, 


The defendants in their answers have denied the material allegations of the ‘complaints and set up 
affirmative defenses, including, with respect to the dividend cause of action, business justification. 


With the issues thus posed, the parties engaged in extensive pretrial discovery procedures commencing 
in 1968. The case was assigned to this Court in midycar 1972, and after a pretrial conference the trial was 
scheduled to commence on December 4, 1972. As the trial date approached, the litigants had virtuaily 
completed all pretrial activities, which included depositions of parties and witnesses, as well as interroga- 
tories propounded to one another, which in due course were answered. In additiof, plaintiffs had 
obtained, read and evaluated approximately 10,000 pages of documents from the files. of. MoPac and 
related sources, ‘The inspection of these ducuments took over ninety man-days’ work by plaintiffs’ counsel 
and additional time by an accountant and securities expert, retained specially for that purpose. It is 
evident that the pretrial discovery on beth sides was as thorough as could be and all pertinent facts 
exposed by the litigants in preparation fo- a contested trial, While engaged in ‘concluding their 
expanded pretrial activities, the parties concurrently intensified efforts to effect an amicable settlement. 
Previously, during the pendency of this case, and even before, attempts to reech an acsémmodation had 
failed. The renewed extended negotiations were participated in not only by the lawyers representing 
the parties, executives and financial officers of the corporations involved, but also by independent financial 
analysts and investment advisers specializing in corporate and transportation finance. - The negotiators 
recognized that central to a lasting resolution of the conflict between the two stockholder interests was 
the elimination of the underlying cause of the strife, a result not obtainable whatever the final outcome 
were the case to proceed to trial, and it was this concept which led to a settlement on the basis of a 
restructured capitalization. 


THE TERMS OF THE PROPOSED SETTLEMENT 


If the settlement is approved by the Court, a Platt of Recapitalization ‘(Plan) and a proposed 
Amendment to MoPae’s Articles of Association ate to be submitted to stockholders for their approval, to 
bring about the following : Sima As 

(1) each share of Class A stock world be cotverted into: one shate of $5 cumulative preferred 
stock, with a liquidating preference of $100 per shate, convertible into one share of new common 
after one year following ICC authorization of the issuance of new securities and, redeemable at the 
option of MoPac for $100 per shate, after December 31, 1975,!' This would requite the issuance of 

1,864,052 shares of the new stock to the present holders of the Class A stock, of which Mississippi 

would be entitled to receive 1,158,395 shares; OT eae 

(2) each share of Class B stock would be converted intd sixteen shares of new common stock 
and $850 cash. This would require the issuance of 635,696: shares of new common stock to the 
present holders of Class B stock, of which Alleghany would be entitled to receive 339,888 shares; 
this would require a cash payment by MoPac of $33,771,350;-*. | « oye: 

(3) both preferred stock and common stock would have qné vote pet. share ; 


(4) the Plan and amendment would have to be approve , 75% of the outstanding shares of 
each class of MoPac stock, including a majority of the shares of each class other than those held by 
Mississippi and Alleghany—that is, a majority of the minority stockholders of each class; 
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(§) the issuance of the new shares would have to be approved by the Interstate Commerce 
Commission ; 


(6) upon such approvals, Mississippi is required to make a cash tender offer to all Class B 
stockholders for at least 400,000 shares (approximately 639) of the new common stock, at $100 
per share, and Alleghany (but not the minority P shareholders) must tender all its new common 
Stock (339,888 shares). If more than 400,000 shares are tendered, Mississippi may purchase the 
shares on a pro rata basis; this would reqtire a cash payment by Mississippi of at least $40,000,000; 


(7) all claims asscrted in this action and any other claims against the defendants which are 
based upon or arise from any of the matters «alleged in the complaints, regardless of the legal theory 
upon which they are based, will be dismissed with prejudice; 


(8) fees awarded to plaintiffs’ attorneys will Le paid by MoPac and Mississippi. 


If the recapitalization and tender offer ace not consummated by December 31, 1973, the settlement 
agreement would be terminable at the option of Alleghany, Mississippi or MoPac. 


EVALUATION OF THE SETTLEMENT 


The function of tk Court on this application for approval of the settlement is not, as some objectors 
suggested at the hearing and others have since urged in their communications to the Court, to reopen 
and enter into negotiations with the litigants in the hope of improving the terms of the settlement to meet 
their respective objections; nor is the Court called upon to substitute its business judgment for that of 
the parties who worked out the settlement.) So, too, the Court is cautioned not to turn the settlement 
hearing into a trial or a rehearsal of a trial.2% Ty do so would defeat the very purpose of the eompro- 
mise to avoid a determination of the sharply contested issues and to dispense with expensive and waste- 
ful litgation. The Court’s role is a more “delicate one,”“2) which requires a balancing of likelihoods 
rather than an actual determination of the facts and law in passing upon whether the proposed settlement 
is fair, reasonable and adequate to the Class B stockholders and MoPac. (2) This appraisal requires 
the Court to reach “an intelligent and objective opinion of the probabilities’ of ultimate success should 
the claim be litigated” and to “form an educated estimate of the complexity, expense, and likely duration 
of such litigation . . . and all other factors relevant to a full and fair assessment of the wisdom of the 
proposed compromise. }asic to this process in every instance . . . is the-need to compare the terms of 


the compromise with the likely rewards of litigation.) With that guidance, we turn to the task 
at hand. 


At the outset is the simple fact that the interests of each class of stockholders is tied up with the 
welfare of MoPac. Its operating efficiency and its competitive strength spell out economic success, 
which alone gives value to its stuck, whatever the class. MoDPac is in competition with a number of 
railroads, some of which, following trends in the industry and consistent with the congressional policy 
of encouraging consolidation of the nation’s railroads into a limited number of systems, ‘™) have merged 
with other lines to effect economies and to improve efficiency, Other competitors are in the process of 

(9) Schleiff v. Chesapeake & Ohio Ry., 43 F.R.D. 175, 178 (S.D.N.Y. 1967) ; Glicken v. Bradford, 35 F.R.D. 144, 
151 (S.D.N.Y. 1964). ‘ 

(10) Newman v. Stein, 464 F.2d 689, 692 (2d Cir.), cert. denied, ..... UWS. cece C1972). 

(11) Id. at 691; see also United Founders Life Ins. Co. 7. Consumers Nat'l Life Ins. Co., 447 F.2d 647 (7th Cir. 1971). 

(12) Sce Zerkle v. Cleveland-Clifis Iron Co., 52 F.R.D. 151, 159 (S.D.N.Y. 1971), 


(13) Protective Comm. v. Anderson, 390 U.S. 414, 424-25 (1968). Accord, Newman v. Stein, 464 F.2d 689, 692 
(2d Cir.), cert. denied, ..... U.S. ..... (1972). Saylor «. Lindsley, 456 F.2d 896, 904 (2d Cir. 1972). West Virginia 
v. Chas. Pfizer & Co., 440 F.2d 1079, 1085 (2d Cir.), cert. denied, 404 U.S. 871 (1971). With regard to telanin 
the benefits of the compromise against the likely rewards of litigation, see Purcell v. Keane, 54 F.R.D. 455, 400 
(E.D. Pa, 1972) ; Glicken v. Bradford, 35 F.R.D. 144, 152 (S.D.N.Y, 1964). But cf. Norman v. McKee, 431 F.2d 769, 
774 (%h Cir. 1970), cert. denied, 401 U.S. 912 (1971). 


(14) See Penn Central Merger and N. & W. Inclusion Cases, 389 U.S. 486, 492 (1968) ; see also N.Y, Times, 
Feb. 16, 1973, at 1, coi. 7. 
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effecting consolidations. These merged, and the likely to be merged; competitors pose a potential threat to 
MoPac by depriving it of all but its short haul market and in other respects—~as MoPac's chief executive { 
officer states, “[it] could prove competitively ruinous.” There can be little doubt that to maintain its | 
competitive strength it is imperative that MoPac link itself with another system. Yet its efforts in this 
direction have been thwarted becatse of the disparate interests of the twa classes of shareholders. Specific , 
instances have beeu cited where other railroads have shied away from proposed consolidations because 

{ 


a of the stockholders situation. 


MoPac, to protect its competitive position against merged and other competing lines, has purchased 
through the years controlling se curities of other railroads, a matter discussed hereafter. However, the 
stock acqnisition method does not yield all the advantages of a merger. The elimination of the present 
Capital structure with its built-in conflict hetween the two classes, which has foreclosed merger to date, will 
permit MoJac’s officials to pursue merger prospects ; it will also permit its officials to function full time in 
its interests aud its stockholders’ thousands upon thousands of hours have been devoted to litigation 
instead of to railroad operation.“ 


Another benefit favoring the settlement is that it provides the effective means for payment of greater 
dividends and thus meets in part the demands of plaintiffs. The Board of Directors anticipates that the 
annual dividend rate will be $5 per share on each class of stock to be issued under the Plan. With the 
Class B stockholders receiving sixteen shares of new stock for their present one share (in addition to the 
$850 cash), the dividend return will be $30 per annum as against the cucrent $5 per share.  Mississip} 1, 
commited to the purchase of at least 400,000 shares of the new common stock (apart fram.such additional 
common stock it may own by reason of conversion of its preferred after one year) would have an 

a econontic interest in the declaration of dividends on the new common stock. 


Other advantages are evident. The conversion of the Class B stock: into sixteen shdres makes them 
more niarketable and to this extent meets the derivative claim that the defendants failed to split the 
(lass B stock, thereby broadening public interest in it. Additionally, at the present time the Class B 
stock elects no dircetors. Under cumulative voting the new common stock would have the means of 
representation on the Board of Directors. 


We next consider a, if not the, most important factor—the probability of plaintiffs’ success upon a 
trial, and, if successful, “the likely rewards of [the] litigation.” The extensive pretrial discovery con- 
ducted by the parties has exposed their respective strengths and weaknesses.(16 While each litigant 
professes cunficence in his cause, it is with recognition of the force of a countervailing position and also, 
is all are aware, that “[s]tuchholder litigation is notably difficult and unpredictable.” 7) 


Plaintitfs have the burden of proof as to their claims. To prevail, they must establish under the 
allegations of their complaints that MoVae’s Board of Directors, in subservience to the wishes of 
Mississippi, abused their discretionary powers and arbitrarily and unreasonably withheld dividends in 
each year, although MoPae’s condition warranted such additional dividétids.¢® Since the determination 
of whether a dividend shoald he declared rests in the first instance with the Board of Directors,“!® courts 
may pitervene only when there les heen bad faith, neglect or abuse of discretion. (29) This is indeed a 


Ga) Ch Denicke 2 Anglo Cal. Nat'l Bank, 141 F.2d 285, 288 (9th Cir.), c@rt. denied, 323 U.S. 739 (1944), Derdiarian 
v. Futterman Corp. 38 F.R-D. 178, 181 (5 D.N Y. 1965). 


(6) Cf, Saylor v. Lindsley, 150 b.2d 590, 901 (2d Cir, 1972); Cherner-v. Transitron Electronic Corp. 221 F. h 
Supp. 48, 51 (D. Mass. 1963). +f =), 


(7 Zerkle v, Cleveland Cliffs Tren Co., 52 F.R.D. 151, 159 (S.D.N.Y. 1971); ef. Ferguson v. Birre!!l, 190 F. 
Supp. 506, 509 n.10 (S.D.N.¥, 1900), aff'd sub nom. Ferguson v. Tabah, 288 F.2d 665 (2d Cir. 1961). 


Gs) Cf Guttman v. Ilinois Cent, RR, 91 F. Supp. 285 (F.D.N.Y. 1950), aff'd, 189 F.2d 927 (2d Cir.), 
cert. denied, 342 U.S. $67 (1951); W Q. O'Neall Co. v. O’Neall, 108 Ind. App. 116, 25 N.E.2d 656 (1940) ; 
Dodge v. Ford Motor Co.. 204 Mich 459, 170 N.W. 668 (1919) ; Walsh v. Walsh, 285 Mo. 181, 226 S.W. 236, 
245 (1¥20); Patton v. Nicholas, 154 Tex. 385. 279 S.W.2d 848 (1955). ; : 


(9) See Wabash Ry. v. Barclay, 280 U.S. 197, 203 (1930); see also New ‘York, LE. & W. R.R. v. Nickals, 
119 U.S. 296, 307 (1886). 


(20) Seg Dodge v. Ford Motor Co., 294 Mich. 459, 170 N.W. 668, 681-82 (1919); 11 W. Fletcher, Private Corpo- 


rations § 5325 (rev. ed. 1971) and cases cited therein. 
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heavy burden," which plaintiff's experienced counsel frankly acknowledge. However, they stress that 
in each year after payment of debt, other corporate requirements and dividends on the Class A stock, 
substantial earnings were available to pay a much higher dividend than $5 on the Class B stock. This 
by itself, however, would not carry the day for the plaintiffs. The directors who were deposed swore 
that the declaration of dividends in each year was based upon prudent business judgment, which took 
into account MoPac’s current and long range needs. ‘This basically is the defense to plaintiffs’ charges. 
The defendants emphasize that since the merger route was foreclosed to MoPac, it was essential, in 
order to protect its competitive position, to purchase large blocs of securities in other railroads, which 
required large cash expenditures; algo that cash was used or required for equipment, up to date mainte- 
nance, capital improvement programs, current and projected, as well as other purposes v.cal to MoPac’s 
competitive standing. To underscore their defense of prudent business judgmen;. the defendants refer 
to MoPac’s Articles of Associatiyn which give the Board of Directors broad powers : = set aside reserves 
and make such other provisions as the Board “shall deem to be necessary or advisable for working 
capital, for expansion of the business of tle Company ... and for any other purpose of the Company.” (22) 
The Court has reviewed the pretrial material on the issue of prudent business judgment and the defendants’ 
position thereon cannot be said to le Jacking in substance, In any event, it points up the issue as a sub- 
stantial one to be reselved upon a trial. Plaintiffs, upon the whole case, would have the burden of 
establishing that the directors, notwithstanding the explanation of the factors which influenced their 
judgment, were in fact acting in bad faith or in an arbitrary manner. Directors are permitted a vw ry liberal 
discretion in determining matters of business policy.(23) And if that discretion has been exercised in 
good faith, that it may have been injudicious or even if the Court believed a different policy were desirable, 
would not, by itself, he sufficient tu sustain plaintiffs’ burden. (24) 


Moreover, cven if plaintiffs should prevail up-n the merits on the issue of additional dividends, 
it would not necessarily mean a total recovery. The Court would face the question of determining what 
would have constituted adequate dividends in each year during the perjod from 1964 through 1971—-a 
decision requiring consideratipa of numerous variables, making the likelihood of substantial recovery 
questionable. “he problem, as acknowledged by all parties, is difficult of solution. As counsel for 
Alleghany recognizes: 


“Thus, if a finding of wrongdoing were made, there would remain the problem of proving the 
amount of additional dividends which should have been paid. The effeee cf this difficult problem 
of proof on the outcome of the lawsuit might well depend upon which party was deemed to have 
the burden of proof. If piomtiffs were required tu prove that the dividends paid by MoPac were 
inadequate, that burden could have remamed unmet aud recovery could have been defied. On 
the other hand, if defendants were required to prove the adequacy of the dividends paid, they might 
well have failed to meet that burden, and as a result plaintiffs might have won a substantial 
recovery.” '#5) 


Plaintiffs’ problems are further compounded since it is doubtful that the Court would retain 
jurisdiction, as plaintiffs request, in order to monitor the MoPac Boaré’s future dividend policy which, 
initially, is the Board’s responsibility. Such future judicial supervisior. of MoPac’s dividend policy 
would require the Court to make complx business decisions from year to year as to amounts to be 

(21) Staats v. Biograph Co., 236 F. 454, 457 (2d Cir, 1916). 

(22) MoPac's Articles of Association, Article VI1 DQ). 


(23) Cf. Fielding 7. Allen, 99 F. Supp. 137, 142 (S.D.N.Y. 1951); Dodge v. Ford Motor Co., 204 Mich. 459, 
170 N.W 668, 681-82 (1919); Park v. Grant Locomotive Works, 40 N.J. Eq. 114, 117-18, 3 A. 162, 165 ((1. 1885), 
aff'd, 4~ N.J. Eq. 244, 19 A. 621 (Ct. Err. & App. 1888) ; Leslie , Lorillard, 110 N.Y. 519, 532, 18 N.E. 363, 36° (1888) ; 
Crse. v, Voodruff 49 N.Y.S.2d 625, 643 (Sup. Ct. 1944). . 


“© Cf. Taussig-v. Wellington Fund, Inc. 313 12d 472, 479 (3d Cir.), cert. denied, 374 U.S. 806 (1963) ; 
Eve:..¢ .. Phillips, 288 N.Y. 227, 43 N.E.2d 18% (1942): Bourne v. Bourne, 240 N.Y. 172, 177-78, 148 N.E. 180, 181 
(192); Gallagher v. New York Dock Co., !9 N_Y.S.2d 789, 800-01 (Sup. Ct. 1940), aff’d, 263 App. Div. 828, 32 
N.Y.S.2d 348 (2d Dep't 1942) ; see also Briggs v. Spaulding, 141 U.S. 133 (1891); Masterson v. Pergament, 203 F.2d 
315, 330 (6th Cir.), cert. denied, 346 U.S. 832 (1953). 


(25) AMidavit of M. Lauck Walton, Jan. 23, 1973, at 23. 
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retained out of earnings in order to determine the net income available for the declaration of dividends. 
In end result, were the Court to retain jurisdiction, it would be required to function as MoPac's sole 
director in place of its duly elected Board of Directors. 


Some objectors cite Dodge v. Ford Motor Co.'*®) as giving strength to plaintiffs’ position. However, 
that court adopted the general principle against judicial intervention in corporate affairs. The Dodge 
court did conclude that plaintiffs had produced sufficent evidence to prove that the directors were running 
the corporation for the benefit of persons other than the stockholders and therefore justified in requiring 
the payment of reasonable dividends. ‘The facts of the Dodge case are by no means similar to those in 
the instant case. Similarly, Alayflower Hotel Shareholders Protective Committee v. Mayflower Hotel 
Corp.'27) jierely demonstrates that the plaintiffs have alleged a valid cause of action, not necessarily a 
successful one, 


As to the conspiracy charge—that Mississippi conspired with others by various acts and means to 
“freeze out’ the Class B sto kholders or to depress the market price ofthe stock—plaintiffs face perhaps 
an even heavier burden, since it is conceded that no tangible or direct evidence has thus far been 
unearthed to sustain the charge; perforce, plaintiffs would have to rely upon circumstantial «vidence 
and urge that the fact finder draw inferences therefrom of wrongful motive and conspiratoria, conduct. 


The third cause of action, based upon defendants’ acts and conduct in connection with the «!hged 
conspiracy to “freeze out” the B sharcholders and allegedly result: .* in violations of section 10(b) of 
the Secu 3 Exchange Act, the rule thereunder and defendants’ .ommon |‘w itduciary duties, also 
presents problems of proof to plaintiffs. Plaintiffs here charge that during ti. «xistence of tke alleged 
conspiracy Mississippi and the defendant T. C. Davis bough -.d s<°1 sher<s of B stock; that the 
objective of the scheme was to depress the market of the B stock, thereby forcing plaintiffs to sell at 
prices much below their true value. Even considering the current liberalization of Rule 10b-5,'*8 and 
that plaintifis’ position may lave some support,'*® plaintiffs must ca’ the burden of proving that 
defendants’ actions were fraudulent or unjustified,“3)) and that such conduct in some way caused 


plaintiffs’ injury. (32) As to the latter, it is interesting to note that plaintiffs do not seek separate relief on 
their 10b-5 claim; instead, they urge that the damages be measured by the amount of reasonable dividends 
allegedly withheld by the defendants during 1964-1971. By invoking this measure ot damages, plaintifis 
also face the same problems already discussed as to the extent of recovery under the dividend cause of 
action, 


As to the derivative causes of action, one claim seeks to hold. Mississippi and the individual 
defendants accountable for the expenses incursed by MoPac in connection with the plan to consolidate 
MoPac with T&P, which was abandoned following the Supreme Court decision. Even were the 
plaintiffs to establish that the proposed consolidation was not in MoPac’s interest but calculated to favor 
Mississippi,‘*5) the likelihood u: recovery cn this claim is diminished by, the holding by the Eighth 
Circuit Court of Appeals that MioPae was not responsible to the plaintiffs for their legal fees and 
expenses in the voting rights litigation.““4) Additionally, plaintiffs would be hard put to prove that the 


(26) 204 Mich. 459, 170 N.W. G8 (1919). 
(27) 173 F.2d 416 (D.C. Cir. 1949). 


(28) See, eg., Affiliated Ute Citiz United States, 406 U.S. 128 (1972); Superintendent of Ins. v. Bankers 
Life & Cas. Co., 404 U.S. 6 (1971). 


(29) See Cochran v. Channing Corp., 211 F. Supp. 239 (S.D.N.Y. 1962), ‘ 
(80) See List v. Fashicu Park, Inc., 340 F.2d 457 (2d Cir.), cert, denied, 382 U.S, 811 (1965). 
(31) As to justification, the same preblems will be encountered here as in the dividend cause of action. 


(82) Cf. Superintendent of Ins. v. Bankers Life & Cas. Co., 404 U.S. 6, 12-13 (197 Mutual Skares Corp. v. 
Genesco, Inc., 384 F.'d 540, 546 (20 Cir 1907), 


(83) As to the merits, the Court of Appeals for the Eighth Circuit recognized the issues in the voting ‘rights 
litigation were complex and that no court had passed upon the fairness of the plan itself. Missouri Pac. R.R. v. Slayton, 
407 F.2d 1078, 1082, 1083 (8th Cir.), cert. denied, 395 U.S. 937 (1%). 


(84) Missouri Pac. R.R. v. Slaytos:, 407 F.2d 1078 (8th Cir.) cert. denied, 395 U.S. 937 (1.59). in 
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proposed consolidation of MoPac with T&P was not a justifiable business decision by the MoPac 


Board. As already noted, the Supreme Court expressly disavowed that it passed upon the merits of 
the proposal 


To state all the foregoing, of course, is no furecast of result upon a trial. It is siraply to recogni.c, 
as the principals themselves do, that the action presents many obstacles, particularly for plaintiffs, who 
have the burden ui proui. With the defendants vehemently denying wrongful conduct, were the case to 
be tried, all the issues would be vigorously contested, with the outcome obviously uncertain, The 


probability of ultimate success at best can only be cautious prophecy. 


ilaving examined the benefits of the settlement and the prospect of success upon a trial, othe: 
factors merit consideration. As all parties stress, were the plaintiffs to prevail upon the trial, or 
whatever its outcome, there would still remain the root cause of the conflict between the two classes of 
stockholders—the separation between equity ownership (principally in the B stock) and management 
coutrol (in the A stock). And as long as it exists there will be continued hostility between the two and 
the potential of renewed litigation. Its elimination will be an advantage to all concerned. The settlement 
alsy provides tor the elimination of Alleghany's ownership of equity stock, which Mississippi is to acquire. 


With Alleghany no longer an opposing force, it should mean stability in management and operation of 
Mo Pace. 


Another factor favoring the settlement, but by no means determinative, (85) is the unanimous judg- 
ment of all the parties, their counsel and their investment analysts and advisers that its terms are 
eminently fair. To be sure, the final judgment as to the fairness of the proposal is the responsibility of 
this Court, but their joint recommendation is entitled to substantial weight, ‘3% particularly so in the 
instant case. A unique situation exists here not present in the usual stockholders’ suit recommended to 
the courts for settlement, where oittimes the plaintiffs representing the class own a relatively small 
economic interest in the corporation. Alleyhany’'s self-interest as the owner of 53% of the Class B stock 
gives some assurance that it negotiated to obtain the best possible terms for that group vis-a-vis the 
Class A stuckholders.87) The other two plaintifis, minority Class B stockholders, each also owns a sub- 
stantial number of shares reflecting a heavy investment in the stock. Their counsel have acted inde- 
pendently of Alleghany’s counsel in representing the interests of the Class B minority shareholders. 
These three plaintiffs and their counsel over a long period have been alert to enforce the rights of Class B 
stockholders. ‘he lawyers for the plaintiffs in this action also represented them in the Missouri voting 
rights case and, over Mississippi's strong Opposition, successfully upheld the right of the Class B stock- 
holders as a separate group to vote upon consolidations, They are particularly knowledgeable with 
respect to the basic facts of MoPac and the hard core issues of this litigation; they are especially 
experienced in this held of law. Ad litionally, the parties, during the course of the litigation and in the 
negotiations, had the benefit of the advice of experienced independent railroad investment advisers and 
analysts. The record leaves no room to duubt that the negotiations were conducted in good faith and 
at arm’s length, with the Class B stockholders represented by sophisticated, if not hardened, negotiators 
who deem the settlement ihe best result obtainable without a trial of the issues on the merits. ‘3>) 


Finally, the fairness of the settlement is emphasized by the provision that, despite Mississippi's 
und Alleghany’s effective voting control by reason of their respective majarity ownership of the Class A 


(85) Cf, Cohen v. Young, 127 F.2d 721, 725 (6th Cir, 1942), 


(6) See Cannon v. Texas Gulf Sulphur Co., 55 F.R.D. 306, 316 (S.D.N.Y. 1971) ; Percodani v. Riker-Maxson Cor a 
50 IRD. 473, 477 (S.D.N.Y. 1970) » Schiciff v. Chesapeake & O. Ry. 43 F-R.D. 175, 179 (S.D.N.Y. 1967); 
Ghicken v. Bradiord, 35 F.R.D. 144, 152 (S.D.N.Y. 1964) ; Fielding v. Allen, 99 F. Supp, 137, 144 (S.D.N.Y, 1951). 


(37) Cf, Cherner v. Transitron Electronic Corp. 221 F. Supp. 48, 51 (1D. Mass. 1963), 


(44) Cf. Mutual Shares Corp. v. Genesco, Inc., [1467-1969 Transfer Binder] CCH Fed. Sec. L. Rep. 192,315 
(S.D.N.Y, 1968) ; Cherner v. Transitron Electronic ¢ orp., 221 F. Supp. 48, 51 (D. Mass, 1963). 


The fact that the form of the settlement decided upon is somewhat unusual and that it includes some benefits 
which cannot be evaluated in financial terms docs not militate against its acceptance; the parties are permitted great 
freedum in shaping the form of settlement consideration. f. Derdiarian v. Futterman Corp., 38 F.R.D. 176 SDNY. 
1965); Manacher ». Reynolds, 39 Del. Ch. 401, t63 A.2d 741, 747 (Ch. 1560); Levy v. Babb, 39 Misc. 2d 648, 241 
N.Y.S.24 642 (Sup. Ct. 1963). 
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and B stock, sufficient under MoPac’s charter to put through a’ recapitalization, the Plan cannot be 
effected without the approval of a majority of the other stockholderg of each class (8%) —in effect, acceptance 
of the settlement rests with them regardless of the desires of Mississippi and Alleghany. 


The factors militating in favor of the settlement are indeed ‘substantial, but a number of Class B 
stockholders challenge it as unfair and inadequate. 


THE OBJECTIONS 


At the hearing on this motion, Class B stockholders or their attorneys appeared and others com 
municated with the Court by letter to voice their objections to approval of the Plan. There are cighteen 
objectors wio own a total of appre ximately 1,167 shares.“ ‘They concentrate their attack on the 
alleged inadequacy of the exchange for their holdings; its tax consequences; they also contend the 
settlement is unfair as between them and Alleghany as the majority Class B stockholder. Almost all 
the objectors azree that the litigauen should be settled, but on better terms than those proposed ; failing 


that, they urge rejection of the sett’ ment. <a 


The primary objection is that the package exchange of $850-16 shares of new cothmon stock for 
each share of present Class B stock yields substantially less than the value’ of the shares to be 
surrendered, The substance of this challenge rests principally upon the existing rights /of the Class B 
stock as ayrainst those of the Class A stock. A major premise in the objectors’ attack i$.their view that 
realistically the Class A stock is a noncumulative preference stock limited to a $5 per year dividend 
and to $100 per share upon liquidation ; that realistically the Class B stock is the,commion stock entitled 
to unlimited dividends as may be declared and to all MoPac’s equity above the $100 per share attributable 
to the Class A stock. These differences are the hard core of the objectors’ valuation and other, con- 
tentions. Elowever, merely to state the differences in rights vctween the two classes’ of stock is, too. 
simplistic an approach: countervailing factors cannot be ignored. A factor of force is. that, the Class’ A 
stock, whether termed a “preference” or “hybrid” stock, or otherwise,,has one wote per share, just as 
each share of Class B stock, with the result that the Class A stock not: only controls ths management 
of MoPac; but also can and, as plaintiffs charge, does exercise this ¢ontro! to, withhold divideris from 
the Class B stock, whereas the Class B stock, a small minority’ of’ all gutstanding- shares, has tue 
veto power over mergers, consolidations and other important corporate actions, and yet it is without 
sufficient voting <*rength to elect even one director. Another ‘countervailing factor -which cannot be 
disregarded. is that the Class A stock, while noncumulative, is entitled to, receive dividends out of 
retained earnings in each year even if current earnings for a, particular;.year may be insufficient to 
cover dividend requirements on the A stock. Consideration of the ‘objectors’ contentions with respect 
to ti.c value of their stock cannot ignore these elements. Thus we turn to the specific objections. 


Almost all the parties are in accord that the new common: sharés can be valued at about $100 
per share, so that the $850-16 share package conversion rate equals approximately $2,450 for each 
present Class B sh re, But objectors and proponents differ on the: present value of the B stock, 
as well as the A stuck. It would serve no useful purpose to analyze in detail their computations whereby 
they evaluate the present worth of cach class. Their differing “estimates derive from the methgds 
used to value the shares. Fan 9 


Most objectors evaluate the shares by their book value. Several app.y the capitalization of net 
earnings method; in this instance, they allocate to the Class B stock all of MoPac’s annual net earnings 
above the annual Class A dividend requirements. Their position is that the earnings of the Class A 

(39) Compure ¥~ akelman v. General Motors Corp., 48 F. Supp. 490, 495 (S.D.N.Y. 1942). 


(40) The 39,371 o ttstanding Class B Shares are held by some 950 individuals or corporations. That a comparatively 
small number of holders of shares reflecting a small —— of the ‘total outstanding oppose, as against a great 
majority who tavor, the settlement does not relieve the Court of its function in passing upon the fairness of the proposal. 
See Protective Comin. v. Anderson, 390 U.S. 414, 435 (1968); cf. American Dnited utual Life Ins. Co. v. City of Avon 
Park, 311 U.S. 1%, 148 (1940). , b 


' D-10 


——_- -- . j 
rr 


stock cannot exceed its maximum dividend, that is, $9,319,000, or $5 per share, and consequenity 
the balance ot each year’s earnings should be allocated to the Class B stock. By their respective methods 
the objectors calculate that the piesent worth of each share of Class B stock ranges from somewhat 
over $4,000 to the unrealistic, if not astronomucal, figure of $25,000. Those objeciors who capitalize 
net earnings as allucated by them to the Class B stock estimate, at a price-earrings ratio of 10-1, 
its value at $4,450 per share. Ata 9-1 ratiu, it would be $4,005 per share (1972 earnings) 


The proponents, in evaluating the present worth of the two classes of stock. alsc apply the capitalization 


of recent earnings method (1971-1972) tlowever, their method of allovation of earnings differs from 4 
that of the objectors. Instead of deducting the Class A maximum annual dividend requirement from 
net earnings, the proponents take into account the market value of the Class A stock which, shortly 


before the announcement of the scttlement, was selling between $70-75 per share.“2) They capitalize 
MoPac’s earnings for the two years on a 9--1 basis, resulting in its capitalized value of $225,000,000 
to $243,000,000. The market value of the Class A stock is deemed its true value, and accordingly 
its aggregate market value is deducted from MoPac’s capitalized value and the difference allocated 
to the Class B stock, witl the end result that the Class B stock is valued at an average of $2,305 
per share; a 10-1 capitalization rate would bring the average value somewhat highe 


Before considering the respective contentions, it is desirable to emphasize the Court’s function 
on this application, already referred to, particularly so, since a number of objectors advance their 
arguments of stock valuation as if this were a proceeding. under section 77 of the Bankruptcy Act, (42) 
where the phrase “fair and equitable,” a term of art, (43) requires recognition- of priority rights of 
senior securities owners on the basis of full comper atory value. The Court here is not called upon 
to make a definitive assessment of the value of each class of stock, old or new—that is not even a 
requirement were the proceeding one under section 77,4*) where with its standard of “fair and equitable,” 
it is recognized that “tle pretenses of exactitude” in determining a dollar value for a railroad property 
is somewhat illusory.(45) The Court here is concerned with a proposed settlement of a lawsuit 
and whether its terms, taking into account the probabilities ot success upon a trial, and all pertinent 


factors, are “fair, reasonable, and adequate . . . terms [that] are general and cannot o* measured 
scientifically.”(4© In passing upon a proposed settlement of. a stockholder’s litigation, the standard 
“fair, reasonable and adequate” is not to be equated with “fair and equitable,” applicable t: proposed 
railroad reorganization under the Bankruptcy Act. In the compromise of a stockholder’s Jawsu‘: there 


necessarily come into play “practical adjustinents,”(47 elements of give and take by the respective inter- 
ested parties, depending upon their strengths and weaknesses in the litigation ;\48) and, of course, ihe 
uncertainty of its outcome, as well as the rewards, if successful, are important considerations in the 
process of compromise and concession. 


First, as to bock value as a method of valuation. The authorities are in agreement that book value 
is Of little significance in appraising the value of stock: that what is of prime significance is a corporation’s 
earning potential based on past experience.\49 The contention made by the objectors as to the change 
in equity between the two classes of stock is related to the book value concept. There appears, tu be no 
dispute that should the new preferred (1,864,052) share: be converted into new common, the equity 


(41) Consideration was given to the effect of the public announcement of the proposed settlcment. 
(42) 11 U.S.C. § 208. 


(43) Case v. Los Angeles Lumber Prods. Co., 308 U.S 106, 115 (1939). ‘ 


(44) See Group of Institutional Investors v. Chicago, M., St. P. & Pac. R.R, 318 U.S! 523, 564-€5 (1943). 
(45) Td, at 565, 


(46) West Virginia v. Chas. Pfizer & Co. 314 F. Supp. 710, 740 (S.D.N.Y. 1970), af’d, 440 F.2d 1079(2d Cir.), 
cert. denied, 404 U.S. 871 (1971). , : 


(47) Cf. Group of Institutional Investors v. Chicago, M., St. P. & Pac. R.R, 318 US. $23, 565 (1943). 


(48) See Masterson. v. Pergament, 203 F.2d 315, 330 (6th Cir.), cert. denied, 346 U.S. 832 (1953) ; Percodani «. 
Riker-Maxson Corp., 50 F.R.D. 473, 477 (S.U.N.Y. 1970). 


(49) Cf. Ecker v. Western Pac. R.R.. 318 U.S. 448, 483 (1943); Consolidated Rock Prods. Co. v. Du Bois, 312 
U.S. 510, 525-26 (1941). ‘ 
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25%4%. The objectors and pro; 


‘tion of the B stockholders would be reduced from 61 i) j 
iffer as to the importance of the shift i «quit The terms equity’ and book v sre essentially 
i 1 ) They would have relevance 1 there were the prospect of MoPac’s lignidation’’"? « 
! or of the railroads ., the government. Netthar hqwmcation nor the nationalization of the rai 

ountry is an imminent hhelihe ] " tracd Hand’s save observation of the tallocy 
f miensurine the value of shares by them v0o ‘ ul todey as wien he stated it aln 


of their actual value is clearly 


tion that the book value of t es 1s Wm easur 
cion [{ presupposes, first, that | Le realized on liquidation ch is pra 
never the case; and, second, that liqmdats valu e a measure of present values Everyone 
knows that the value of shares m a Commi I jianutecturing company depend: hietly on what 
they will earn, on which balance sheets throw Litth it 
<t, as to the capitalization of earnings method, It hus | noted that the difle in 
aluation between objectors nd propenents 0 Class A tock results ‘from dil nt 
cthods of allocating caruings to the tw Since the imatter is one ¢ Ignent, there ig,room for dis- 
rrert. The Court has examined the brnissions of the parties on this subjec nd is persuaded 


method of valuation, which takes into account the market value of tne Class A‘shares and the 


| ent evaluation, is rf 


teclyin¢ factors in its support offered by an expert retamed fo give an indepei 
ihstance and merits consideration. ' Nhe expert, after taking into acconnt the market value of the Class 
.\ stock 1ed the Class B stock 36§ per share.‘?* 
The Class A stock is listed on the Ne Yor. Suock Exchange, is traded in a*broad »market, and 
{ 09,000 -es are held by the public. With an active n ket for the Class A. stock, "it ‘cannot be 
The market evaluation of a stock 


id that to ascribe the market price as its fair value is unreasonable, 
han a conceptua 


mav reflect a more realistic appraisal of its value ‘he | evaluation, Theory mist yield to the 
lity of the market place, “the true appraiser (55) Indeed, to quote Judge Learned Hand again: “When 
(56) 


all is said, the value is nothing more than what people will pay for, 
warket: the market is thin’; and the traders are 
od by the objectors The 


public 


he Class B stock Is traded on the over-the- countel 
i never approached the 
2.500 per share.) The conclusion is warranted that the 
hereby a 


ew. The market for the Class B 
sanse has been between $1,100 and $2 


d structure, wi 


qe 
jitali2 


MoPac’s tntisual! ¢ 


ot only MoPac’s. management, but ilso its 


varket, in pragmatic terms, has taken into acc 


o-called preference stock ha 


» with the power to withhold diy 
1 upon their ve spective power, rights and restrictions 


voling rights that control 
nds from the Class B stock, and accordingly 2pj raised 


dividend pe li y 
ie value of the two classes of stock base 
, 


experts’ valuations a closer to the mark than the 


rs 


ther factor suggests that the proponent 
najorty owner of the Class & stock, jis, through 


uwner ui the Class A stock Widely divergent 


the yeurs 


objectors’ valuations. Alleghany, as the 


een the principal antagonist to Mississippi, the m 
(0) Se -countant? Handbook § 3, at 11 (R Waz:on ed. 1965) ; Prentice-Hall Enéyciopedic Dictionary of Business 

‘inanee 78-79, 237 (1960). 

(01) MoPac’s financial expert is of the view 

fnancial condition that no equity ¥ ould he available 


jworily 


that vere the corporation ta liquidate it wo { probably be in such 
ur distribution to stockholders. Lec Jones, 


lavit OF F. 


vor f 
», 23, 1973, at vo 
(52) Borg v. tnternational § ilver Co., 11 147, 152 (2d Cir. 1925). 


(58: Ajfidavit of F. L. Lee Jones Tan. 23, 1973 


’s chief financial er also took into «a ss ‘A ack in appraising 


-count the market value of the Cl 
‘lass B stock and ica hed appro:imetely the same valuation, Affidavit of John J. Burns, Jan. 22, 1975 
B.C. v. United Stit F. Supp. 1049, 1009 (S.D.N.Y, 1969) 


es, 308 
9 U.S. 392 (1970) 


the value of 
(55) New York, N.H. & HERR, Ist Mty. +% 
dissenting), vacated sub nom New Haven Inclusion Cases 4 
, 


2d 147, 152 (2d Cir. 1925) 
the roarket price of their s 


( Weinfeld J. 
(66) Borg v. International Silver Co., FF 


(57) While the Class B sto kholders contend that rock has been depressed by the acts 


+t the defendants, we deal with the fact situation as it sists. Whether the niarket pri of the Class B shares 
is the consequence of defendants’ alleged conduct is ene of the issues to be decided were the case to go to trial. 
as to which 


to report the earnings allocable to the B chare ° 
i 3 
ness or adequacy of the settlement. 


Similariy, objections directed at the failure of Mo 
icfenuants offer an explanation, also ge to the merit 


of plaintiffs’ claim, not to the fa 
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views as to the B stock’s value have, up to the prese 5 


\ t present e Close’ iy npromis Wieunany : 
of the settlement as a adisposition of t i ng st hy ‘ Ing Wiel i pent 


protect its investinent may be said t 
If the objectors’ evaluation of $4,0U0 nore pet ¢ is Sout All 
1,000 shares. has. after many. vears. of lie, cigtiheal 


$40,000,000 (58) 


executives and a 


5 
4 
. 
Also, it is not withor gnificance that objector Gar I's se expert, who the copilalization 
wt caruings method fixes a value of “over S4.000" a le iv ; B stock. nonetheless conclude 
“that if the is s¢ between the Class A and the Clas: 8 is to be sett there must be a comipromise at 
lower figure to reflect the lack of vor yy 1 of t Cla ae unother wa if ying that any 
evaluation of the stock must make allowance { ts encumbered statu Obvionsly tho! compromise figure 
i 


cannot be a matter of mathemati 


precisi be; it is a matter of judgment based upon a 
consideration of factors pro and ¢ me ot which have been adverted to above. This Court is satisfied 
hat the package of 0-16 shares conntion stock iv « uige for cach Class B share cannot be said to be 
inadequate, espec so when considered as a cor pronise 
However, the objectors argue that even so. 1) plan i in that t comp ise should be 
or ly in terms of new common stoc! and not it n iS weit They hat th $850 
h payment per share will be taxed as ordinary and ndividual i e tations they 
will be subjected to high surtax rates, whereas Alleehain by reasou uf its corporate ure, fac with 
respect to the cash payment, a 7.2% rate. Obj r Garfield contends that under the « 
Alleghany will benefit by over $4,000,000 i ison with au all stock plan. Sever 
including a tax free exchange (2414 shares of new common instead of the $590-16 sha 
Share) are proposed by objectors as being more eyuital! May of iliese suggesti 
] ring the course of the exter Jed Nepollations On «! ] lan eny ined giving th 
stockholders an option to receive all stock (24'4 shares) in e nge for each Class 
the $850-16 share pac kage However, | 1 ine of [ depe mt tax 
especially by the Class B representati Wegh oy, 4 f tive w 
consequences were potentially more untaveral 1 those under the casi a 


pendent tax counsel was of the view that such a; tion would 


the shares to ordinary income tax treatment 


Another approach would have eliminated the cash pa,men* and giveh only stock to all Class B 
stockholders, luding Alleghany This prop il met ther ti he 
g 


Ise it would lower Mississippi's 
degree of contro! helow its pr sent level and ul I 


fail to eliminate the present divided control 
within MoPac since Missi ippi wo contre 


I the preferred but not ne ~essarily ‘the common. To assure 
elimination of the divided contre I, as well as the triction and Hitigati n it has engendered, Mississippi 
deems it essential that it have a substantial 


jority interest ia both classes of stock. This accounts for 

in 4J0,0CO shares of new. common at $40,000,000 and 
Alleghany’s commitment to tender all its 339.848 <hares of nu 1 stock upon their receipt. Addi- 
tionally, the proposal would place All shany ia @ minority pesiion without real control over its invest- 
ment and deprive it of the vet power it now has as the majority owner of the present Class B stock. 
Neither Mississinpi nor Alleghany was amenable to this situativa, Objector Garfield’s suggestion that 
if Mississippi desircs to retain its present ci gree of stece control that it purchase the additional shares 
under an all stock exchange would require Mississippi 


i 
of the new common, stock to be issued to Alleghar ) 

to expend, in addition to its present commitment of $40 million cash, another $20 million, an added 
obligation it is not prepared to assume. 


its cash tender offer to purchase not It th 


vi omn 


(58) Even assuming objector Garfield's contention as 
tax benefit of $4,000,000 to Alleghany under the part cash 


(59) Affidavit of David M. Day, Jan. 


te 


tax consequences is correct (see p. 47 tufra), an alleged 
ayment plan would hardly justify givin; up $40,060,000. 
30, 1973, 15 
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proposals were justified is not the ques- 
he settlement reached by the litigants 
of this function does not require the 

Court to rr tu 1 thet ulvantageous teruis, wi ich plaintiff 

sophisticat 

nt. Taxes af ce fixed by here be adjusted in particular cases to 
accomm n individual tax f ne { from the settlement of a lawsuit 
The tax will vary in thg in of each Cla § stockholder depende on his particular bracket, 
and even corpor her t t l Hany vl Way wr 7 ) B stc ck, will face varying tax pay 
Moreover, were the case to 
lers entitled to dividends 
would be taxed as ordinary income. 


cash payment constituting part of the 


OTHER OBJECTIONS 


1 


f the notice of the proposed settlement give: to stock- 


dt i 


iled to each reg 1 ste Ider and published in the Well Street Journal (Na- 


tional Editior Phe objections 5 ntents of the notice. However, it sufficiently informed 


the natu » pending action, the general terms of the settlement, that 


formation wa ‘lable from the files of this Court, and that any stockholder 
ur and be heard at th wing ; im stun, the notice fairly apprised tl vers of the cla 
f the pertinent terms of the proj i compromise and the significance of the entry of a final. judgment 
approving the settlement.‘ 

Two Class A stockholders of fifty shares object because the settlement is conti sere upon Missis- 
ippi’s ability finance its tended offer obligation, and therefore, “if such financing is not available, 
the parties will have gone siderable expense to no good purpose.” However, Mississipp: 

ng which . . been found isfactory by Alleghany 

i press concer the’ possible effects of the cash 

payout upon MoPac’s financi: u Mof’ac has represen that this presents no problem to 
a railroad of its si S 

A MoPac debentu.e er has rai j1estion as to possible impairment of the rights of deben- 
ture holders he terms of the sett tr opinion of MoPace’s counsel is required to the effect 
that none of the transactions are in breact in default of any of the provisions of any indenture or 
ther instrument binding upon MoPac t is represented to the Court that MoPac’s counsel upon a 
review of all documents is prepared to render such an opinion 


ide to fees requested by attorneys representing the respective plaintiffs. To the 

»may b ted parties are to be paid equally by Mississippi and MoPac. 

However, the fee applications are, in ihe event of acceptance of the settlement, subject to approval by 
the Court and a separate hearing, notice of which will be given to all interested parties, at which time any 


objections may be presented to the Court. 


CONCLUSION . 


This Court, after thorougl consideration of all pertinent factors and of the extensive contentions 
of the objectors and proponents with respect thereto, and weighing the benefits to be derived from the 
settlement against the alternative of a continuance of this litigation, with its outcome doubtful, and, even 

(60) Cf. Air Lines Stewards Local » American Airlines, Inc., 455 F.2d°101, 108 (7th Cir. 1972); see United 
Founders J.ife Ins. Co. v Consumers N t’) Lif Co. 447 F.2d 647, 654 (7th Cir. 1971); see also Winkleman v. 
General Motors Corp., 48 F. Supp. 490, 494 (S.D.N.¥. 1942) 

(61) Defendant’s Supplemental Reply Memorandum at 5 6; Hearing Minutes at 41-42. 

(62) See Jones Affidavit at 5, Afllayil ot Dc waing B. Jenks, Jan. 22, 1973, at 10. 
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if successful, the uncertainty any meaningful recovery, concludes that the settlement falls within a 
“range of reasonableness’! hat warrants its approval. In sum, it offers a permanent solution to the 
longstanding impasse between the wutending groups of stockholders—a result 

achieved through successful litigation leed tinued litigation may b 

futilit te the | re of the cause of litferences between the tw 


A.D) 


F nd . nt 
Heh anc svi ac 1 


will afiord MoPac the 


merger prospect vital to its economic growth and existence ar4 to permit its offi 


ention to corporate affairs. Al neans the prospect of greater annual divider 
, ' 


Iders; a broader ma r their shai and the opportunity for representation on the Board 


Boa: 

Directors. Even were it to be found that the s B stock approached the approximate $1,000 value per 
rt : 

hare as estimated by a number of obj t) tlement still would come within a range of 


reason- 
eness and warrant approval. Finall fa rity of the minority Class B stockholders f the 
+ ¢} ge f the 


ew tat tl lvantages of 


nt to compensate for what they believe to be thie 
value of their shares. they have 


The settlement is approved and judgment may be entered accordingly. 


New York, N. Y 
March 19, 1973 


Epwarp WetNnrfitp 
United States District Judge 
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The general factors to be considered in eward- Me 
: ing fees in litigation of this type have xsecently been 
specified by ovr Court of Appcals in o oi i 
Grinnell Corp., ™ and nead not be enumerated in detail. 
Although that was an antitrust suit, the same general 
an standards may he applied. thile they serve as guides, no 
precise or mathematical forma is mndated; what is re- 
quired is that, giving due consideration to all relevan* 
and significant factors, the court awerd a eum that is 
fair and reasonable -- one that is neither excessive nor 
‘cua 
A preliminary word is in order. fhe applicants, 


in stressing the value of their services in terms of bene- 


fit to the Class B shareholders, refer to the $850-16 
share ) &cxage of new common stock for each share of old 
Class B stock as a conversion rate of $27,450, reflecting 
@ grossa settlement of §97,340,950 for all 39,731 shares of 


the old Class B etock. Thus, Alleghany, applying the §2,450 


(3) F.2d, Docket Nos. 73-1211, 73-1420 (Mar. 13, 1974); 
Bee hindy Br Bros. Builders v. American R. & 8. San. Corp., 
af 487 F.2d 16% (3d Cir. 1973). 


(4) C£. Alpine Pharmacy, Inc. v. Chas. bfizer & Co., 481 F.2d 
. 1045 (2d Cir. 1973). 
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Tews, 


> Ter ayer 
Ee eat 


applications, five shareholders objected to the payment 

of the fees as requested, but generally their views re- 
flected continuing objection to the eettlemmt. fwo of 
them, ownera of Class A stock, opposed payment of fees 

by MoPac on the growd that only the Class B stockholders 
or other allied interests should be assessed the costs of 
the litigation. fhe court finds that the objections raised 
are without substance. The settlement, as this court noted 
in approving it, was of substantial value to the B stock- 
holders; it was aise of substantial value to the corpora- 
tion and necessarily all its stockholders in ending the 
costly litigation which, had it gone to trial, whatever 

its outcome, would not have ended the strife between the 
two classes, with continuing diversion of MoPac's officers 
from their essential duties in operating the railroad and 
advancing its other economic interests. MmoPac'a commit= 


ment to pay one-half the allowed fees may be considered 


ee 


an additional cash payment to the Class B shareholders as 
part of the settlement, so that what they received is on | 
a net basis. Accordingly, the sole issue that remins is 
What is a fair and reasonable allowance for the services 


by the respective applicants. 


3. 
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Alleghany Corporation for reimbursement of fees paid by 


it for legal, export and consultant services; also, the 


Gt Sed Bj? 


— 
eas 


application of attorneys for plaintiffs Levin and heVasseur 
for allowances for their services, plus disbursements. 


Under the terms of the settlement the allowances awarded 


4 
on 


i 
a 


by the court are to be paid equally by defendants Mississippi 


River Corporat‘!m ("Mississippi") and MoPac. 


fhe notice to stockholders stated that Alleghany's 
request for reimbursoment in the sum of $850,000 would not 


be opposed by NoPac and Mississippi; it also stated that 


the hevin-LeVasseur attorneys’ application ror an allowance 
in the sum of $6,953,000 would be opposed by MoPac and 
Mississippi. After the affirmancs of the judgment authoris- 
ing the settlement and following approval by the stockhold- 
ers has by the Interstate Commerce Commission, the inter- 
ested parties, in a desire to avoid litigation on the fee 
issue, reached an agreement whereby the hevin and LeVasseur 
attorneys limited their application for fees to $2,000,000, 
plus disbursements of $22,422.06, which Mississippi and 


MoPac would not oppose. 
Upon the return date of the hearing of these 


2. 


— 


EDWARD WEIGFESD, D. d. 


This is the final stage in the settlement of 


these consolidated class actions; hopefully, the closing 
chapter in the controversy and litigations in which the i 
Class A and Class B sharcholders of the Missouri Pacific ie 
Railroad Company ("MoPac") have been embroiled for almost 
two decades. vaniliarity is assumed with this court's 
opinion approving the terms of the sottlement, i as weil if 
as with the related litigation which established the voting 
rights of the Class B BR fhe notices sent to stock- 
holders of the hearing upon terms of the proposed sett lin 
ment also set forth the applications by attorneys for allow- 
ances and that their consideration would be deferred until 
after entry of final judgment. The cettlement pursuant to 
the cisia judgment has been fully consummated. The matter 


now before the court is the application of plaintiff 


—— anna” 

(1) Levin v. Mississippi River Corp., 59 F.R.D. 353 (@.D.N.Y¥.), 
aff'd on opinion below sub nom. Wesson v. Mississippi River = 
Corp., 486 F.2d 1348 (2d Cir.), cert. denied, 414 0.8, 1112 
(1973). 4 


(2) @layton v. Missouri Pac. R.R., 233 F. Supp. 747 (B.D. 0. 
1964), gev'd sub nom. Mississippi River Fuel Corp. Vv. 
Slayton, 359 F.2d 106 (8th Cir. 1966), gev'd sub nom- 
Levin v. Mississippi River Fuel Corp., 366 U.8. 162 (1967). 
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Jacob R. Cohen and June Cohen 
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Mississippi River Corporation 


EVERETT I. WILLIS, ESQ. 
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SULLIVAN & CROMWELL, BSQ3. 
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Missouri Pacific Railroad Company, 
Robert H. Craft, f. C. Davis and 
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per Class B share exchange factor, notes thet the average 
highest annunt bid price for Class B shares for the pericd 
from 1965 to 1971, following the Supreme Court's ruling 

in the voting rights case, was approximately $1,776. 
hused upes tho 39,731 Class B shares ovtstanding on 


December 31, 1971, Alleghany argues that this amounts to 


. os 
eS wr. eee a a ers 3} 


an aggregate increaze ix the value of the Class B stock 


4° 


of at least §26,699,232, and stresses that its ~equested 
allowance of £250,000 is about 3% of the aggregatoa increase 
in the valve of tho Class B stock. The Levin-LeVasseur 
attorneys, using the same exchange factor of §2,450, take 
the market value of the Class B stock after the Bighth 
Circuit Court of Appeals ruling (rejecting class voting 

oe rights) and just prior to the Supremes Court’s sranting of 


certiorari, $530 per share, and compute the net benefit 


to the Class B shareholders at $76,283,520. This con- 


YLrerw oe Pe poe 
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ceptual theory of benefit somewhat overstates the matter. 
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¥ 


The Class B shareholders received for their shares what 


~s? 


the court deemed a fair and reasonable equivalent on a 


compromise basis to put an end to continuing -mtroversy 


~~ 
ae 


EE Te Te 
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between them and the Class A stockholders -- a settlement 


—— ae. 


that offered "a permanent solution to the longstanding 


Se. 


ore 
+s 


4 
i. 
' PP | 
oni ah lath ation tte! Airen 0° SP , 
f ihe naire melt 4 
; uw 
‘ (5) s 
& impesse.* This was no recove., of a cash fund cr " 
3 


securities waich gave the shareholders something of value 


they iid not sirendy own. They were exchanging stock 


ees “the Aaa te IK 


alroady in hand for other stock of a different. class plus 


cash on 0 basis deemed to be fair and reasonable ir. the 


A 


light of tha respactive rightr of the two groups of 


litigants, the strength and wealnesses of their respective 


eR 
wm twee” 


pouitions, the probabilities of ultimate success upon a 
: trial, and an avaluation of the terms of the settlement con- 


pareé with the likely benefits in the event of success upon 


Sa ere 


a trial. However, rejecting the applicants’ theory in no 


KA are ee “eo 
.* fees 


respect diminishes the value of their services in achiev- 

ing @ favorable settlement with its consequent and anti- 
' ; cipated benefits to the corporation and its stuckholders. 
On the Lasis of the sixteen s> ares received by the Class 
B stockholders, their annual dividends at $5 per share 


rt will be $80 instead of the ¢5 previously declared: also 


o ; the marketability of the common shares is improved and 
b'yf 

3a the settlement is net to each shareholder. Other benefits 
ar, & 

ea! are set forth in the court's opinion approving the settle- 
» Ts 

en 

i nT 

o: (5) Lavin v. Mississippi River Corp., 59 F.R.D. 353, 373 

p ‘ (8.D.N.¥. 1973). 
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ment. Indeed, tho simple fact is that the settlemnt " j 
achieved moro for the Class DB stockholders than if thoy ¥ 
had been succcs3ful in tho litigation, since it at oncs re 
removed the rect cause of their continuing controvorsy, 
whereas even success in litigation would nct have brought 


sbout that result. 


The principsl thrust of tho plaintiffs’ claim w 


¢ 

t 

: 

i 
® was direct32d toward MoPac's restricted dividend policy end } 
) the relief sought incluéed the declaration of edditical 
: dividends in prior years and increased dividend distribu- 
tion in the future. The issues raised by the defense ro- 
¢ quired net only legal services of a high order, but the 
; advice and assistance of certified public accou::tants, 
f investment enalysts and railroad economists. fhe protrial 
; discovery and preparation for trial involved the study 
of tha complex history of MoPac's recrganization, includ- 


ing analysis of the various ICC opinions relating to the 


tee -- Th OA EEG ee ee ve. 


le 

} 

; several proposed plans, the voting rights litigation, 
' j and relevant accounting principles, and evaluation of 


volumes of corporate financial data of defendants‘ and 


j 
i y 
‘ | other railroads. 
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The disecvoery Process, of necessity, was 
extensive. It encompassed not only depositians of 
witnesses, but tho preparation of meaningful interroga- 
tories and exhaustive inspection and investigation of 
Gofendants' files in en effort to obtain documentary 
Support for plaintifra® contentions, including the alle- 
gations of conupiratorial conduct to withhold dividends 
in order to dapress the price of the Class B stock. The 
irpertance of areéging up meaningful information to es- 
tablish the plaintiffs’ claims necesserily required the 
services of sonior rather than associate attorniys in 
the depositicn discovery process. Tho negotiations lead- 
ing to the setticment, which at times appeared impossible 
of achiovement, were Prolonged and were consummated oniy 
on the eve of trial when the attorneys were fully pre- 
pared, on the basis of their pretrial activities, to 
preceed to trial. After the settlement was reached, the 
attcrueys expended considerable time in meeting objections 
to its appreval, and after its approval, in seeking to 


uphold it in the court of Appeals and before the Ic, 


end also thereatter in effectuating its terms. 


~ . 
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This ection was commanced by plaintire¢ tevin 
in Docerbor 1957. Alleghany intervened by leave of court, 
as did plainti¢- AaVesceur. Tho action was ordere4 to ba 
maintained os a class action on behalf of all Class B 
Stockholders, Alleghany was the largest Class p etock- 
holdcr, oming 53%. chis majority position obviously 
made it more thon an average litigant in the protection 
of its interests. Alleghany 's attorneys wore Benovan, 
Leisure, Nowton 4 Icvine, and in all, their fees and 
expenses end those for the services of other ley fires, 


accountants and finencial experts, totalled $850,000, for 


2 


which Alleghany sceks reimbursement. 


Alleghany 's attorneys expended a total of 
14,312-1/2 hours in the Prosecution and Settlement of the 
action, which included those Of senior Partners ana 
@ssociates billed at rates charged by that firm anda others 
o? similar Standing, and totalling $680,234.62. Upon the 
hearing a senior partner testified that Since the onsst 
of the litigations the attorneys had agreed to bill 


Alleghany at the rato of $65 per hour for partners’ timo 
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a en Deere 
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end §40 per hour for associates’ tims, averaging $:47.50 
(S) 

per hour. Cho attornoya’ disbvrsemants amounted to 
$59,712.20, cr a grend total for i‘ \leghany's attorneys’ 
foes and eipansas of 67239,946.89, most of which Allecshany 
hao already pid end has agreed to pay the balance. In 
addition, to assist in the prosecution and sottloment of 
the action, the attorneys rotained the services of other 
low firms, a certified public accountant, and management, 
transportation and*economic consultants, whose charges 
they certified an fair and reasonable, and which totalled 


$110,053.12, which Alleghany has paid. Thus, the tctal 


paid or owed by Alleghany for all services is $850,000. 


G sum requested, measured by any applicable 
otendard -- whether the benefits conferred upon the class, 
the importance of the litigation to the public, the con 
eee aN magnitude and difficulty of the case, the hours 
expended by lawyers, their status and standing at the bar 
er the rates charged -~- is fair and reasonable, if not on 
the modest side. Alleghany's application for reimbursement 


in the sum of $850,000 is granted. 


(6) At the hearing objectants were afforded an opportunity 
to cross-examine the attorneys who testified as to their 
services. 
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Plsintiffs Lovin and LoVasesur wero cubstantial 


7.5 owners of Class B steck. Plaintif? Alleghany, as the 
i 
2 
s} , 
ie rajority omer of the Class D stock, had « veto power 
' over corporate action that required the separate approval 


, ij of the Class B stoch; accordingly. independent roprocenta~ 
tion of the minority Class B group was fully justific4. 


° ni 


respect to MoPac @ividend policy, the Levin-Levascour 


AAition to the principal class ection clain3 with 


i] 
4 
yroup asserted dc civative claims on behalf of MoPac. 
; 
Grens, Blse: 
Domerantz, Levy, Paudek & Block ropresented plainti£t? 
LoVassaur, but they cooperated nd their application is 
(7) 
a joint ons. 
Thile im soma measure the activities of the 
j Levin-LeVasseur attorneys and Alleghany's ren o paralle) 
course, in other respacts it did not; in any event, the 
ee 
(7) The application also includes wervices of other comsol 


4 engaged in tiiis and related litigation, which aro sot 
forth in the affidavits in support of tha requested allcv- 


+ ~~ es. 
at 


@ ; ances. Coun%el have agreed among themselves as to the 
& ¥ allocation of eny award, so it is not necessary for the 
ff ; J court to make a specific allocation. 

; ¢ 
“9 ¢ 11. 
\/? ie. 
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attorneys acted independently in espovsing the interests 
(5) 
(6 

of the Class B minority croup. Thoy also represented 


inority Class f interests in the Missourd action which 
cotermined tho voting rights of tho Class pA stockholdors. 
Tho attornoys requec. on all ance of $2,000,000, reduced 
from their criginnal request of $6,953,000, as noted abova, 
end $22,422.06 for dicburperents. These applicants urge 
that since MePeec and Mississippi ara obligated to pay any 
feo award, their egreemant not to oppose tho reduced ap- 
plication, p2rticularly in view of their opposition to 
the criginally requested amou.t, affords strong assurance 

‘€ its reasenablen-ss and accordingly chould bo given great 
12 net decisiva, woigtt. Mewever, to accept es conclusive 
tho parties’ agreement as to foes in a class or derivative 
action woul. .en thea surrender of tha court's duty and 

-ts ciacretion. The agreement, while it may havo som 
relevance, dees not relieve the court of its duty to make 
an independent appraisal, to “avoid awarding ‘windfall feos" 
and . . « likewise avoii avery appearance of having done so,” 


and to award only such fees that are fair, “with an eyo to 


(8) feo Levin v. Mississippi Riv Torpe, 59 F.R.D. 353, 367 
(S .DW.Y. 1973). 
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torneys who esnousc 
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They are of censidcra 


ho nmarticipated in the varicus 
gaticn in tho main were senior attcrnoys. % 
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Slayton v. Missouri Pac. R.R., 233 P. Supp. 747 (B.D. 
_fub_ nom. Mississippi River Fusl Corp. : 
P.2d 106 (Sth Cir. 1956), rev'd 
lovin v. Mississippi River Fu 
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totrial preccecures were conducted 


we ee 


with |conspicuous ability and were of signal imnortancs in ' 

achieving the settlement. The services of tho Lovin-LoVaccow 

(9) {ty of Detroit v. Grinnell Corp., Pe2d ., Bockot . 
’ hoe 73-1211, 73-1420 at pp. 2154-55 (24 Cir., Mar. 13, ‘ 
2 197 


91 Corp., 386 U.G. 162 (1967). 
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Before The 


INTERSTATE COMMERCE COMMISSION 


Docket No. 27346 


APPLICATION OF MISSOURI PACIFIC RAILROAD COMPANY 
UNDER SECTION 20a OF THE INTERSTATE COMMERCE ACT 
FOR AN ORDER AUTHORIZING ISSUANCE OF SECURITIES 


BRIEF OF ALLEGHANY CORPORATION, INTERVENOR IN 
SUPPORT OF THE APPLICATION 


PRE LIMINARY STATEMENT 


Alleghany Corporation (hereinafter "Alleghany"), 


the beneficial owner of 53% of the Class B Common Stock* 


of the Missouri Pacific Railroad Company (hereinafter 
"MoPac"), was permitted to intervene in support of MoPac's 
Application to issue securities. Alleghany joins in and 


a 


* Alleghany Corporation also owns 2,200 shares (or approxi- 
mately one-ninth of one percent) of the Class A Common 
Shares of Missouri Pacific Railroad, 


adopts the proposed findings of fact and conclusions of 
law set forth in the brief of MoPac, and submits this bricf 
as a supplemental statement and argument in support of the 


Application. 


ALL] CUANY'S SUPPORT OF THE 
YLAW OF REORGANIZATION IS 
ENZILTLED TO GREAT WLIGHT 

BY THE COMMISSION IN CON@= 
SIDERING THIS APPLICATION 


A. The History of Alleghany's Defense of the 
Interests of the Class of MoPac B Stock- 
holders IMvidences its Present Determination 
and Ability to Protect Those interests in 
the Proposed Keorganization of the Railroad. 


Alleghany's tenacious and successful defense of 
the interests of the Class B common stockholders spans the 
period of the last forty years. During the period that 


MoPac had been in reorganization proceedings, from 193% to 


1956, four plans of reorganization had been proposed, 
Alleghany vigorously opposed the first three plans, which 
were rejected by the Commission, because each failed to 
give any consideration to the old common stockholders, the 
predecessors of the present Class B. Opinicn of Weinfeld, 


JI.. Levin, et al. v. Mississippi River Corporation, et al., 


67 Civil 5095 (S.D.N.Y.), March 19, 1973 (hereinafter 
"Weinfeld opinion"), p. D-1. This opinion is Attachment 
D of the Proxy Statement. which is annexed to the Supplement 
to Application filed herein, 
Finally, the MoPac Trustee, Guy A, Thompson, at 

the direction of the Bankruptcy Court, by a process of 
mediation and conciliation, devised the so-called “Agreed Y 

System Plan" of 1954. The Interstate Commerce Commission 
approved this Plan, which gave recognition, in the capital 


structure of the reorganized railroad, to the interests 


of the old common stockholders in the form of the Class B v 


stock. Missouri Pacific R.R. Reorganization, 290 ICC 477 
(1954); approved, In Re Missouri Pacific R.R., 129 F. Supp. 


392 (E.D. Mo. 1955), aff'd sub nom. Missouri Pacific R.R. 


5-1/4% S.S.B.C. v. Thompson, 225 F.2d 761 (8th Cir. 1955). 


The Voting Rights Litigation 

In December 1963 the MoPac board of directors 
proposed that MoPac and its 83% owned subsidiary, Texas and 
Pacific Railroad Company ("T&P"), be consolidated into a 
new Delaware corporation, the Texas and Missouri Pacific 
Railroad Company ("T&MP"). 

The plan provided for an exchange of each MoPac 
share, without regard to class, for four shares of the new 


corporation and for an exchange of the T&P stock (other than 


Qn 


that owned by i. %.2) on « basis of one share 01 T&P for 4.8 


shares of the new company. In January of 1964, the three 
companies filed a joint application with the Interstate 
Commerce Commission for an order under § 5(2) of the Act 
authorizing the consolidation and the issuance of securities 
by T&MP under § 20a. In this application MoPac advised that 
it would submit the proposed plan to its stockholders, for 


approval, by May of 1964 on the basis of a collective, 


= ee a ee aha ES re -- 


rather than class, vote. 


Alleghany and other B stockholders brought an 


perc R eee st < 


action in the United States District Court for the Eastern 
District of Missouri seeking a declaration that the B stock 
was entitled to vote on the proposed consolidation as a 
separate class. The district court upheld this position, 
but the Court of Appeals for the Eighth Circuit reversed, 
and though its rationale was not entirely clear, it apparently 
held that the MoPac charter and Missouri law were partially 
preempted by § 5 of the Interstate Commerce Act as construed 
in the light of the National Transportation Policy. On 
certiorari, the Supreme Court unanimously reversed the Court 
of Appeals. Levin v. Mississippi River Corp., et al., 386 


U.S. 162 (1967), and held that a class vote was required, 


In the face of Alleghany's known opposition to the pian, it 


was withdrawn by MoPac management. Thus, under Alleghany's 
leadership, the B Class was enabled to block a merger plan 
which proposed to treat the Class A and Class B stocks as 


though they were of equal value. 


¥Y The Dividend Litigation 


the suit to compel MoPac 


Alleghany intervened in 


lends on the Class k, which was 


Xay reasonable divic 


_instituted by plaintisf Rett) Levin in D mber 196 and, 
as majority Class BP stocl.holder, took the lead in prose- 
cuting that suit. In September 1968 Judge Bryan ordered 
that the action be maintained as a class action, determining 


that the requirements of a class action under Rule 23(a), 

(b) (1) and (b) (2), Federal Rules of Civil Procedure, had bcen 
met. Weinfeld Opinion, p. D-3. One of these requirements is 
that "the representative parties will fairly and adequately 
protect the interests of the class." Rule 23(a) (4), Federal 
Rules of Civil Procedure. The nature of this action is 
described in the Weinfeld Opinion, paces D-3 through D-4, 

the parties engaged in extensive pretrial discovery beginning 
in 1968 and extending to the Fall of 1972, During that time, 
Alleghany's counsel had obtained, read and evaluated approxi- 
mately 10,000 pages of documents from the files of the 
corporate defendants. This analysis al  e took approximately 
90 man days of work by Alleghany counsel and additional time 


by an accountant and securities expert, retaincd specially 


-5- 


for that purpose. Weinfeld Opinion, p. D-4. 


Judge Weinfeld's Opinion observes that the 
representative plaintiffs in the dividends suit. and their 


counsel, "over a Jong period have been alert to enforce the 


Class B stockholders." Opinion of Weinfeld, J., 


supra, at p. D-9. Judge Weinfeld gave great weight, in ap- 


proving the fairness of the settlenent, to Alleghiany's past 


efforts in defense of the interests of the B Class: 


"Alleghany, as the majority owner of the Class 
B stock, has, through the years, been the 
principal antagonist to Nississippi, the 
majority owner of the Class A stock. Widely 
divergent views as to the B stock's value have, 


up to the present, foreclosed any compromise. 
Rlleghany 's ¢ tance of the settlement as a 


n it has spent millions to protcct 
its investment may be iid to reflect a real- 
} i tion of the true value of the 


disposition oi their long-standing controve «sy 


Istic recogni 

Class B shares. If the objectors' evaluation 
of $4,000 or more por share is sound, then 
Allegheny, owning in excess of 21,000 shares, 
has, afte, ny years of litigation, suddenly 
aiven up the gho:t and yielded more than 
$40,000,000 -- hardly a likelihood in view of 


the history of events and the sophistication 
of its financial ervecutives ani advisers." 
Weinfeld Opinion, pp. D-12 to D-13. 


It is evident theretore that Alleghany has assiduously and 


ardently defended its rights as a Class B stockholder and 


has in turn protected the rights of all other B stockholders 


for about 40 years. 
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B. Other Factors Indicate that’'.*:. ' ’ on 


Alleghany's Suprort of the : 
Plan of lecapitalizat‘’on is 

in the Interest of als 

Class B Stockholders 


- ny 


The first attempts to achieve a resolution of the 
long-standing differences hetween the two classes of MoPac 
stockholders long predate the dividends litigation. .Weinfeld 
Opinion, p. D-4. During the pendency of the dividends action, 
the parties engaged in settlement discussions. These nego- 
tiations intensified while the parties were éngaged in con- 
Cluding their pretrial activities. Weinfeld Opinion, p. D-4, 
Throughout this period of negotiations, widely divergent 
views as to the DB stock value had, almost to the eve o 
trial, foreclosed any compromise. Weinfeld Opinion, pp. D-12 
to D-13. The District Court, in approving the settlement, 
recognized the significance of Alleghany's tenacious negotiat- . 
ing stance: 

"Alleghany's acceptance of the settlement as a 
disposition of their longstanding controversy . 
during which it has spent millions. to protect. : 
its investment may be said to reflect a real-”* 

istic recognition of the true value of the 

Class B shares." Weinfeld Opinion, p. D-13. v. 

The Court also took note tuat Alleghany's ownership 
of 53% of the Class B stock "gives some assurance that it 
negotiated to obtain the best possible™terms for that group 


vis-a-vis the Class A stockholders." -Weinfeld Opinion, p. D-9. q 


* 


The quality of representation on behalf of the 


B stockholders durin uv ne tjations was high. This 


“yhe record Teaver no re to doult that the 


neqot tation teal jn 1 faith and 
ail ayues Levsacgt la, % ' Lae jay : i §SLOCKII 
reporesemcled ( { itiarcl, not hardened, 
nedotLi alors wire ‘ the setkle ) the best 
Obtainable without a % rl on the assucs On 
Chia merits.’ Vie ae inion, pe D9. 


Alleahany's belief that the consideration for 
each Class Ib share 15 fair, reasonable and adequate is 
based upon the financial analysis of the value of the Class 
B siock by Alleghany's Vice-President Pinance, Mr. John J. 
Burns. See Lxhibit #13, Affidavit of John J. burns. Mr. 
Buras' analysis is based upon the capitalized earnings 
method, which is also the ] isis of the analysis by Mr. F. 
J. Lee Jones, one of MoPac's financial experts (see Fxhibit 
#2, Testimony of Tr. L. lee Jones), and which method has 
been approved by Juc Weinfeld. See Weinfeld Opinion, 
pp. D-1l1 to Db-12. For an extended analysis of the various 
methods of evaluation, including the statistical analysis 
and testimony of Miss Isabel Benham (Mxhibit 6, Tr. 250 
et seq.) see the full discussion in the MoPac ditoe: 


Finally, cach Class B stockholacr Will be entitled 


to receive exactly the same consideratidh for Nis Class B 


share that Alleghany will receive. To che extent that 


Alleghany's majority position (which carried with it the 


power to veto certain corporate actions) has any “premium” 


value, that "premium" is included in the consideration to 


be received by each and every Class 3 shareholder alike. 


II 


THE TERMINATION OF ALLEGHANY'S 
INTEREST IN MOPAC SECURITIES . 
WILL PROMOT.” "IE PUBLIC INTEREST 
The divestiture of Alleghany's security holdings 


in MoPac, pursuant to the Plan of Reorganization, would a 


promote the public interest. 
n a prior proceedi 


leghany's acquisition of the Jo M a Cer 


a common car ~-ier by motor vehicle, was BPPrOVeds Alleghany 
Corporation - Control and Purchase - Jones Motor Co., .Inc. = 


and Control Erie Trucking Company, No. MC-F-10444, 109 MCC 


333, decided January 27, 1970. 


The mission, as a condition to its authoriza-~ 


tion, ordered that the trusteeship of Alleghany 's MoPac 
securities be continued. The Commission noted "3 Lend gither 


n response to tit 


nstitute an stigation to det i 


; gas be continued or whether Alleguany's divestiture of 


MoPac securities should be required," Alleghany Corporation 


- Control and Purchase - Jones Motor Co., Inc. - and Control 


18 eS 


Erie Trucking Company, supra, at 350. 
Undoubtedly the Commission, in so ordering, weighed 


the unique characteristics of MoPac Class B stock, iacluding 


the absence of a broad and liquid market for that security. 
zy (See Exhibit #2, Testimony of F, L. Lee Jones.) —The Commis- 


sion was undoubtedly aware that the sale of Alleghany's B_ 


shares in the usual way was simply impossible, and to so 


a _order would cause great financial injury to Alleghany as 


well as to the minority Class B stockholders, the price of 
whose stock would be substantially depressed by the forced 
sale of the controlling block of B shares. 

Furthermore, it is clearly conducive to the public 
interest that the Commission be relieved of the obligation 
of overseeing this trust, while at the same time achieving 
a solution which will not harm Alleghany, which is also a 
carrier subject to the Commission's jurisdiction, 

Clearly, an excellent procedure for eliminating 


or virtually eliminating Alleghany's ownership of MoPac B 


~ stock is that embodied in the Plan of Reorganization. 


menr are NerenyYv AlMTANAYrIAFAqd and AawrantaA +R RAw neem ne Lhe L 


ae 
= 
. 
CONCLUSION 
In addition to the arguments put forward by MoPac 
¢., 
in support of the Application herein, the Commission, in con- 
sidering this Application, should give great weight to 
Alleghany's support of the Plan of Recapitalization in view 
of Alleghany's history of safequarding the interests of Class 
B stockholders and in view of the manner in which Alleghany, 
on behalf of the Class, conducted the negotiations which lead 
to the Plan of Recapitalization. Further, the Commission 
should find it in the public interest that the Plan be consun- 
mated in order to permit an orderly elimination or diminution 
of Alleghany's beneficial interest in MoPac's Class B stock. 
Pd Respectfully submitted,— 
sj Ay / 6-2 j Pr he 
i a oo. J 6% CFC € 


“Mo Lauék Waltoén, Esq.’ 
30 Rockefeller Plaza 
New York, New York 10020 
Attorney for Alleghany 
Corporation 


Of Counsel: 


DONOVAN LEISURE NEWTON & IRVINE 
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ATTACHMENT C 
[CONFORMED Copy | 


SETTLEMENT AGREEMENT 


THIS AGREEMENT, dated as of December 18, 1972, by and between ArLecuaNny Corroration 
(“Alleghany”), a Maryland corporation, Missovks Paciric Raiexroap Comrany (*MoPac’), a Mis 


corporation, and Mississiper Rivek Cokrokatton (° MRC"), a Delaware corporation, 


WITNESSETH 
Wuereas, Alleghany, Betty Levin (“l-evin”) and Robert LeVasseur (‘‘IeVasseur") (collectively, 
Plaintiffs”), all of whom are Class B stockholders of MoPac, are maintaining, in the United States 


District Court for the Southern District of New York (‘the Court’), an action (“the Action’) entitled 


Levin, et al. v. Misstssippi River Corporation, et al., 67 Civ. 5095 (EW), against MoPac and MRC, and 
also against Robert H. Craft, T. C. Davis and ‘Thomas F. Milbank, who are directors of MoPac and /ot 
MRC, (collectively, “Defendants”) ; and 


Wirreas, Alleghany, Levin and t.eVasseur are maintaining the Action on behalf of themselves and 
all other Class I stockholders of MoPac, and !evin and LeVasseur are also maintaining the Action 


derivatively on behalf of MoPac; and 


Witekkas, Defendants deny the material allegations made against them in the Action and assert that 


the claims alleged by Plaintiffs therein are without merit and are barred in whole or in part by affirmative 


defenses , and 


Wuereas, the parties hereto are convinced that the recapitalization of MoPac is desirable to prangote 
the welfare of Molac and all of its stockholders and to remove 
stockholders ; and 


tion between difterent classes of its 


WiteREAS, in order to put to rest the controversy between Plaintiffs, and all other stockholders of 
MoPac on whose behalf the Action was brought, and Defeadants, and to avoid further expense, incon 
ventence and the distraction of burdensome and protracted litigation, the parties hereto desire to sete 
and compromise the Action and all ¢chutns asserted therem ; and 


Wuereas, Alleghany beneficially owns 21,243 shares, or approximately 53 perceat, of the 39,731 
shares outstanding of Class B stock of MoPac, and MRC beneficially owng 1,158,395 shares, or approxi- 
mately 62 percent, of the 1,864,052 shares outstanding of Class A stack of MoPac; and 


WHEREAS, pursuant to order of the Interstate Cominerce Commission, the Class B stock beneficially 


owned by Alleghany is held by Franklin National Baak (“Iranklin”) as voting trustee, and is held of 
record either by Franklin or by a nomince or nominees thereof ; 


NOW, THEREFORE, in consideration of the premises and of the mutual covenants hereinafter set forth 
the parties hereto agree as follows: 


1. RecaprraLization, TENDER OFFER AND DISMISSAL OF THE ACTION. 


1.1. Recapitalication. As promptly as practicable after approval by the Court of the terms of settle- 
ment contained herein, and after clearance, if necessary, of proxy materials by the Securities and Exchanye 
Commission (which clearance MoPac will use its best efforts to obtain as promptly as practicable afte 
such approval by the Court), MoPac shali cause a meeting of its stockholders to be duly held, at which 
it shall submit to such stockholders for their approval, pursuant to the applicable iaws of the Siate of 
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Missouri and pursuant to the requirements for such approval sc. forth in Section 5.1(a) hercof: (a) the 
Plan of Recapitalization (the “Plan of Recapitalization”) annexed hereto as Iexhibit A [Attachment A to 
the Proxy Statement] and (b) an amendment (the “Amendment”) to MoPae’s Articles of Assuctaition 
in the form annexed to the Plan of Reeapitalization, The Plan of Reeaptalization provides for the 


recapitalization of MoPac on the following tertats: 


(a) The creation of a new chass of 2,000,000 shares of $5 Cumulative Preferred Stock, without 


par value, © Preferred Stock’), cach such share to be entitled to one vote, to a dividend preferen 

mS yee nium, snd toa preference of SLO 1m the event of the hquidation, dissolution or windimg-up 
of MoPae, and each such share to be convertible, at the option of the holder, into one share ol 
Common Stock Gis detined in (by below) at any time alter one year followin a tinal and etlecrve 
order ot the Tuterstate Commerce Comoussion Cas defined me Seetion S heb) hereot) authoriimy 
the issuance of the Preferred Stock and the Common Stock, and to be redecmable, at the option ot 
the Company, for $100 at any time atter December 3t, 1075: and the converston of each share of 
MoPae Cla \ Stoehk outstanding on the “bttective Date’ Cas defined tn Section Leb hereaty inte 


one share of Preferred Stock. 


b) The creation of a new class of 3,000,000 shares of Common Stock, without par value, 


(“Cemmon Stock”), each such share to he entiiled to the rights set forth in the Amendment; and 


the conversion of each share of MoPae Class 1b Stock outstanding on the Lftlective Date into 16 


shares of Conunon Stock and $850 in cash. 


1.2. Tender Offer. For a period of 15 business days, inclusive, commencing on the first business 


day after the Determiunation Date (as detined im ection 1.4 hereet) and subject to the terms beluw 


novided, MRC shall offer to purchase, on the ftlective Date, for $1OO per share, such shares of MoPac 


1 
| ; 
Common Stock as are tendered to MRC. Li fewer than 400,000 such shares are tendered, MIRC shall be 
obligated to purchase all of such shares so tendered If 400,000 or more of such shares are so tendered, 
MRC shall be obligated to purchase 400,000 of such shares and may purchase, at its option, any addi- 


tional shares so tendered. Should MRC elect to purchase less than all of the tendered shares, the shares 
purchased by MRC shall he pure hased as nearly as may be pro rata disregarding fractions, acc ording to 
the number of shares tendered by exch person tendering shares Alleghany agrees that all shares ef Com 
mon Stock issuable on the Effective Date in exchange for shares of Class Bb Stock benetictally owned by 


Alleghany will be tendered to MRC, MRC shall notify Alleghany two days prior to the Etfective Date 


of the number of Alleghany shares it will purchase, 


1.3. Manner of Making Tenders. On the first business day after the Determination Date, MRC 
shall cause to be mailed (i) to each record owner of MoPac Class 8 Stuck at the close of business on the 
Determination Date, other than record owners of Class B Stock beneficially owned only by Alleghany, and 
(ii) tu Alleghany, a forme or forms, approved by the Court, which shall (A) contain the tender offer by 
MRC provided for in Section 1.2 hereof and (B) provide appropriate means for such record owners and 
Alleghany to indicate how many, if any, of the shares of Common Stock issuable thereto (or in the case 
of Alleghany, issuable to Franklin or its nominees) on the Effective Date are to be tendered to MRC 
Such forms shall contain the name and address of an exchange agent to be selected by MoPac (“Exchange 
Agent”) to whom such forms shall be return thle. An election to tender shares of Common Stock to MRC 


shall be effected by the delivery to the exchange . 


rent no later than the close of business on the last day 
of the tender offer, of forms appropriately filled ont to reflect such tender, duly executed by the record 
owner making the same or by Alleghany, accompanied by certificates, duly tendered, representing all of 
the shares of Class B Stock owned of record by such record owner 


1.4. Determination Date and [ffective Date. The Determination Date shall be the third business 


day after the last of the conditions contained in Sections 5.1 and 5.5 hereof has been fulfilled. The Ettec- 
tive Date shall be the fifth business day following the completion of the tender offer described in Section 1.2 
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1.5. Dismissal of the Action. Subject to Sections 7.9 and 7.10 hereof, order and judgment disinissing 


the Action as to all Defendants with prejudice, and without costs to any party except as coucemplated | 


this Agreement, may be entered by the Court as soon as possible after the approval by 
terms of this Agreement 


2. WARRANTIES AND REPRESENTATIONS OF MoPac 


MoPae hereby watrants and represents, for the benefit of Plaintiffs and all other persons who are 
ckholders of MoPac (a) as of the date of this Agreement or (b) as of the Effective Date, as follows 


2.1. Authority, This Agreement has been duly authorized, executed and de 


vered by MoPac an 
constitutes a binding agreement of MoVac; and, subject only to approval by the Court of the terms of 


t 


this Agreement, and to fulfillment of the conditions contained in Sections 5.1(a) and 5.1(b 


here 


2.2. Due Issuance. The shares of MoPac Preferred Stock and Common Stock to be issued pursuant 


to the Pian of Recapitalization, when so issued, will have been validly authorized and issued by MoPa 
J $ S 


and will be fully paid and non-assessable. 


2.3. No Inconsistent Agreements. Neither the execution of this Agieement, the issuance of MoPac 
Preferred Stock and Common Stock pursuant to the Plan of Recapitalization, nor ny of the other traits 


actions contemplated by this Agreement, has resulted or will result in a breach of any he term: 


provisions of, or has constituted or will constitute a default under, any indenture, 


instrument to which MoPac is a party or by which MuPac or property thereof is bound! 


2.4, Dividends. The Board of Directors of MoPac anticipates that subject to business conditions and 
the financial position and results of operations of MePae it will be in a position to authorize the payment 


of an annual dividend of at least $5.00 per share on the presently outstanding Class B Stock, and 
payment of quarterly dividends of $1.25 per share on the Preferred Stock and at least $1.25 per shure 


r 


quarterly on the Common Stock of MoWac following the tender offer, recapitalization and dismissal otf 
{ ) 5 l 


the Action which are the subject of this Agrecment,. 


2.5. Other Negotiations. MoPac was not engaged as of October 11, 1972, directly or indirectly, in 
any substantial negotiations or discussions with respect to any transaction (other than as provided tur 
herein) involving a recapitalization, reorganization, merger, consolidation or sais of subsi tially all of 
the ussets of MoPac. 


2.6. Compliance with Las. All acts to be performed by MoPac pursuant to this Agreement will be 
performed by tt in full compliance with all material federal, state and local statutes. rule s, regulati 


other laws. 


3. WARRANTIES AND REPRESEN?» rlons oF MKC. 


MKC hereby warrants and represents, for the benefit of MoPac, Plaintiffs, and all other persons whu 
are stockholders of MoVac (a) as of the date of this Agreement or (b) as of the Effective Date, as follows 

3.1. Authority. This Agreement has beer: duly authorized, executed and delivered by MRC and 
constitutes a binding agreement of MRC; and, subject only to approval by the Court of the terms of this 
Agreement and to fulfillment of the conditions contained in Section 5.1 hereof, MRC has full power and 
authority to consummate the transactions conte uplated hereby. 
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3.2 No Inconsistent Agreements. Neither the execution of this Agreement nor any of the trans- 


actions contemplated hereby has resulted or will result in a breach of any of the terms or provisions of, 


or has constituted or will constitute a default ander, any mdenture, agreement or other instrument to 
which MRC is a party or by which MRC or property thereof is bound 


33. Financmg Commitments. MIRC has obtained, on terms satisfactory to it, a valid and binding 
bank loan commitment letter in an amount sufficient to permit it to consummate the tender offer and 
purchase of shares contemplated by Section 1.2 hereof, and has furnished counsel for Plaintiffs with 
true copies of such commitment letter. The warranties and representations made by MRC in such com- 
mitment letter are true and correct 


3.4. Other Negotiations, MRC was not engaged as of October 11, 1972, directly or indirectly, in 
any substantial negotiations or discussions with respect to any transaction (other than as provided for 
herein) involving a recapitalization, merger, consolidation or sale of substantially all of the assets of 
Mol’ac, or any sale or other disposition of Mol'ac stock owned or to be owned by MRC. 

3.5. Compliance with Laws. All acts to be performed by MRC pursuant to this Agreement will be 
performed by it in full comphance with all material federal, state and local statutes, rules, regulations and 
other laws. 


4. WARRANTIES AND REPRESENTATIONS OF ALLEGHANY. 


Alleghany hereby warrants and represents to Defendants as follows: 


4.1. Number of Class A and Class B Shares Owned. Alleghany is the beneficial owner of 21,243 
shares of presently outstanding Class 1} Stock of MoPae and is tuc beneficial owner of 2,200 shares of 
presently outstanding Class A Stock of MoPac 


4.2. Authority. This Agreement has been duly authorized, executed and delivered by Alleghany, 
and constitutes a binding agreement of Alleghany; and, subject only to approval by the Court of the 
terms of this Agreement and to fulfillment of the conditions contained in Section 5.1 hereof, Alleghany 
has full power and authority to consummate the transactions contemplated hereby. 


4.3. No Inconsistent Agreements. Neither the execution of this Agreement nor any of the trans- 
actions contemplated hereby has resulted or will result in a breach of any of the terms or provisions of, 
or has constituted or will constitute a default under, any indenture, agreement or other instrument to 


which Alleyhany is a party or by which Alleghany or property thereof is bound. 


4.4. Compliance with Laws. All acts to be performed by Alleghany pursuant to this Agreement 
will be performed by it in full compliance with all material federal, state and local statutes, rules, icyula- 
tions and other laws. 


5. ConDITIONS TO THE OBLIGATIONS OF THE PARTIES 


5.1. The obligations of the parties under Sections 1.2, 1.3 and 6.1 hereof are subject to the fulfillment 
of the following conditions: 


(a) Afproval by MoPac Stockholders. The Amendment and Plan of Recapitalization shall 
have been approved by vote of 75% of the outstanding shares of Class A Stock including a majority 
of the outstanding shares of Class A Stock voted by holders of Class A Stock other than MRC and 
Alleghany (or Franklin or its nomics, as the case may be), and 75% of the outstanding shares of 
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Class B S nelud a majority of outstanding shares of Class B Stock voted by holders of 
( ; ‘ n Mk id Alleghany (or Franklin or its nominees, as the case may be). 
(b) fu Watt Phe Interstate Commerce Commission shall have issued a final and effec- 
ve order thorizing, without conditions or modifications, or on conditions or modifications 
eed the parties and approved by the Court and the stockholders of MoPac (if in the opinion 
MoP mh ] der approval is re ured (1 the issuance of the MoPac Preferred Stock 
| ( | rsuant to the Plan ot Keeapitalization, and (ii) any other matters concerning 
ne Ty to ve Interstate Commerce Commission ipproval. 
(« failer i) Kit the Se ties and Exchange Commission shall have issued 
le 1 nut to Seetion 12(] e Securities Exchange Act of 1934, as amended (‘the 
n Xe factory to Alleg and its counsel, Messrs. Donovan Leisure Newton & 
( n hany { 1 1O(b) of the Exchange Act to the extent of its partici- 
"1 niet \greement, or Alleghany shall have received from 
wh cout Ho opinton, satistactory to Alleghany im form and substance, to the effect that All -ghany 
will no 11) nity under Section 16:b) of the Exchange Act in connection with the trans- 
tigns corte lated by this Agre 1 
(ii) Alleghany shall lave obtained any necessary order from the Securities and Exchange 
Commission to exempt any of the acts to b performed by Alleghany pursuant to this Agreement 
vi might be subject to the provisions of the Investment Company Act of 194 as amended 
(‘Tr ent Conipany Act”), or Alleghany and its counsel, Messrs. Donovan Leisure Newton 
& Irvine, s! e supplied Detendants and their respective counsel with an opinion of 
\ iny's ¢ el, sut 1) lants and their counsel in form and substance. to the 
effect that All ny W ! proubited under the Investment Con pany Act trom per- 
form y « » be pertormed by Alleghany pursuant to this Agreement 
(ii! er the Secu nd [Exchange Commission shall have issued an order, pursuant 
to Section 12(li) of the exchange Act, satisfa tory to MRC and its counsel, Messrs. Dewey, 
Ba ne, Hushby, Palmer & Wood, exempting MRC from Section 16(b) of the Ex change Act 
to the extent of its participation in the transactions contemplated by this Agreement, or MRC 
ha ve received from such counsel an opinion, satisfactory to MRC in form and substance, 
the effect that MRC will not incur ny liability under Section 16(b) of the Exchange Act 
in connection with the transactions contemplated by this Agreement. 
(d) AIRC Financing. MRC shall have available to it the necessary bank loans or other financing 
in amout ufficient to permit MRC to consummate the tender offer and purchase of shares con- 
uplated ye 1 1.2 of this Agreement 


5.2. Opinions of MoPac Counsel 


right of MoPac to effectuate the Plan of Recapitalization 
me effective, and the obligation of Plaintiffs and MRC to convert 


their shares of MoPac stock pursuart thereto, are subject to the fulfillment of the following conditions: 


and to cause the Amendment to be 


tiffs and MKC shall have received from Messrs. Sullivan & Cromwell, counsel to 
MoPae, a written opinion, dated the I-ffective Date, to the effect that: 


(i) This Agreement has heen duly authorized, executed and delivered by MoPac and 


constitutes a binding agreement of MoPac; and MoPac has full power and authority to carry 
out the transactions contemplated hereby. 


(13) The shares of MoPac Preferred Stock and Common Stock into which the Class A 


Stock and Class 8 Stock are to be converred pursuant to the Plan of Recapitalizetion are validly 
authorized, issued and outstanding, and fully paid and nonassessab'e, 
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(iii) Either it is not necessary in connection with the conversion of Class A Stock into 

‘erred Stock and Class B Stock into Common Stock to register the Preferred Stock or 

mou Stock under the Securities Act of 1933, as amended, or a registration st:tement under 
i is in effect with respect thereto. 


proceedings, consents or other authorizations or approvals of the Interstate 


tission or of any other federal regulatory agency or federal governmental! body 
mnection with the consummation by MoPac of the transactions contemplated 


»xcen obtained and are in full force and effect. 


In rendering its opinion hereunder, such counsel may rely, to the extent specified in its opinion, on 
factual information furnished by MoPac and on opinions rendered by local counsel. 


(4) Plaintitfs and MRC shall have received from Messrs. Bryan, Cave, McPheeters & 
McRoberts, counsel to MoPuac, a written opinion, dated the Effective Date, to the effect that: 


' transactions contemplated by this Agreement has resulted or- will result 
1 of any of the terms and provisions of, or has constituted or will constitute a default 
indenture, agreement or other instrument, known to such counsel, to which MoPac 

y or by which MoPac or property thereof is bound. 


All proceedings, orders, consents, or other authorizations or approvals of any state 
regulatory agency or other governmental body (other than in connection or as to com- 
with provisions of the state securities or Blue Sky laws of any jurisdiction other than 

of Missouri) required in connection with the consummation by MoPac of the 
ntemplated by this Agreement have been obtained and are in full force and effect 


In rendering its opinion hereunder, such counsel may rely, to the extent specified in its opinion, on 
factual imtor nation furnished by MoPac and on opinions rendered by local counsel. 

5.3. Orinion of MRC Counsel. The right of MRC to purchase shares of Common Stock tendered 
thereto pursuant to Sections 1.2 and 1.3 hereof, and the obligation of the holders of such shares to sell 
the same to MRC, are subject to the receipt by Plaintiffs from Messrs. Dewey, Ballantine, Bushby 
Faimer & Wood, counsel to MRC, of a written opinion, dated the Effective Date, to the effect that : 


’ 


This Agreement has been duly authorized, executed and delivered by MRC and constitutes 
igrcement of MRC; and MKC has full power and authority to carry out the transactions 
ed hereby. 


(b) None of the transactions contemplated hereby has resulted or will result in a breach of any 
of the terms and provisions of, or has constituted or will constitute a default under, any indenture, 
agreement or other instrument, known to such counsel, to which MRC is a party or by which MRC 
or property thereof is bound 


(c) All proceedings, orders, consents, or other authorizations or approvals of any federal, state 
or loca! regulatory agency or other governmental body (other than in connection with or as to com- 
pliance with provisions of state securities or Blue Sky laws) required in connection with the consuin- 
mation by MRC of the transactions contemplated by this Agreement have been obtained and are in 
full iorce and effect. 


In rendering its opinion hereunder, such counsel may rely, to the extent specified in its opinion, on 
factual information furnished by MRC, and on opinions rendered by local counsel. 


5.4. Ofinion of Alleghany Counsel. The obligations of MoPac and MRC to consummate the Plan 
of Recapitulization and tender offcr as provided in Section 6.1 hereof are subject to the receipt thereby 
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2S RA RR a am em — - 
P . r e a tee 
written « I ( t Messrs. Donovan Leisure Newton & Irvine, counsel 
| ted 1 delivered by Alleghar ind con- 
trite i ny | ill power and therity to carry 
( plated hereby has resulted or will result in a breach of an 
‘ ‘ x will constitute a default under, any indenture, 
I cotnsel, to which Alleghany is a party or by which 
Nir I i ! 
c) I t r other authorizations or approvals of any federal, state 
[ ( t bod er than in connection or as to compliance 
vs of any jurisdiction) reguired in connection 
! cont ted by this Agr nt | e becn 
In r ri l ( 1 ely, to the extent specified in its opini¢ on 
bi : 
ta ! ton enaere 1 by local counsel 
5, 4 ] biect t roval hy the Court pursuant to Rules 23(e) 
of | ( ling any necessary approval of any change, 
nr , ) ! } ‘ ) 
a] 9 iG 
‘ , , 
@.] ‘ j { ’ 
( ] t r nt he he it 10:00 a.m., local time, on the Effective 
Dat at ect, St. Lor Missouri, or such other place as 
reto 
( rt { eac] thi tics hereto under this Section 6.1 are subject to perform- 
ince to | crlol nt to such section. 
(c How ’ taker the Closing 
1) Me \imendment to be deposited with a custodian to be selected by 
y eretu od for filing pursuant to Missouri law. 
ys) of « e] erred to in Sections 5.2, 5.3 and 5.4 hereof will be deposited 
with the ¢ ‘ to the appropriate recipients. 
(3 vill dep h the Custodian for delivery to an Exchange Agent the 
' > ; “ c “ne = 1 
certificates rey ing the s f l’referred Stock issuable to the former Class A. stock- 
hoier pursuant to the Plan of Ree pita ization. 


(4) MoPace will deposit with the Custodian for delivery to an Exchange Agent ‘certified 
or bank checks in the aggregate amount of the cash payable to the former Class B Stockholders 
pur it to the Plan of | pitalization and the certificates representing the shares of Commnion 
Stock issuable to the former Class B stockholders pursuant to the Pian of Recap**: lization. 

(5) MRC will deposit with the Custodian for delivery to an Exchange Agent certified or 
bank checks in the aggregate amount of the purchase price for the shares of Common Stock 
tendered to MR by the forme ios I) stockholders and purchased by MRC 
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n! MRC will deliver to the Custodian for delivery to Plaintiffs certified or 
regate amount of the allowances of fees and expenses, if any, referred 


\ 


letion uf all action specified in Section 6.1(c)(1) through (6), 
cment with the proper authorities and simultaneously deliver 
sniendment to become effective under Missouri law. Thereupon, 

pecified in Section 6.1(c)(3), (4°. ($) and (6) shall be held 


Il le inmuediately deliverable to, the respective parties entitled 
1, deliver to the Exchange Agent the items mentioned 


went will, (i) immediately pay and deliver to the former holders of 
cortificates for whieh were duly tendered as provided in Section 1.3 
or are duly tendered to MRC at the Closing, the cash and the certificates representing the 
Common Siock inte whieh such shares have been converted (less any shares .purchased by 
WKC and plus the casi: paid by MRC for such shares purchased) pursuant to’ the’ Plan of 
Keeapite! ation; (i1) immediately deliver to MRC the certificates representing the ‘shares of 
Com ices purchased by it; Gii) hold as agent for each holder ~f former Class A 
certificates repiesenting the Preferred Stock into which suco shares. have been 
© the Flan of Reeapitalization, for delivery upon surrender of certificates 
lass A shares; and (iv) hold as agent for each holder of former 
ed by certificates not duly tendered to the Exchange Agent as pro.ided . 
ite Closing. the cash and the certificates representing the Common 
lsu li shares have been converted pursuant to the Plan of Recapitalization, for 
' delivery vpou surrender of certificates for such former Class B shares. 


odian will deliver to Plaintiff Alleghany and to counsel for Plaintiffs Levin and 
Ores, Miser & Polstein, and Messrs. Pomerantz, Levy, Haudek & Block, 
ficd or hank checks for the allowances of fees and expenses referred to in Section 
f such fees have not been awarded by the timeé of the Closing, the Defendants shall 
| allowances to the persons and firms named above immediately after such award has 


MENTS OF THT VARTIFS. 


the Covrt. Uhe parties will use their best efforts to obtain the Court’s approval 

i lent cu vd inthis Agreement. Without limiting the foregoing, as promptly as 
possible afier tue loie of his Agreement the parties bereto will submit to the Court, for its approval after 
notice to MoPuec ot ders as required by Rules 23(e) and 23.1-of the Federal Rules of Civil 
Procedure, the ti of settlement contained in this Agreement, and will also submit to the Court a 
proposed form place holders All expenses of printing and mailing such notice will be 
borne jointly by Mel’ 


72 Stockholder Approval MoPac will use its best efforts to bring about the fulfillment of the 
condition conirined in Section §.i(a) hereof. Alleghany will use its best efforts to cause the shares of 
MoPac stock Lenct.cially owned by it to be voted in favor of the Plan of Recapitaljzation and the 
Amendment. Mist will cause all shares of MoPae stock owned by it, beneficially or of recerd, to be 
yoted in fovur of ie Plan of Reeapitalizanun and the Amendment, MRC and Alleghany agree that, 
prior to the day fovowiny the Effective Dare, they will not dispose of any shares of MoPac stock owned 
by them as of the dtc hereof Ucneticiully or of record, other than pursuant to the Plan of Recapitalization 
and tender offer provided for tercin, 
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Pe FOC. A f Mol’ne \ ' with the Interstate Commerce Commission an a lication 
pp 


tor the order rte on > '(hb) ! i, and MoPae will use its best efforts to obtais such order 
as pruinptly ble, tu bring i Pithilment of the condition contained in Section 5 i(b) 
ereol, 

74, Non oeres ey Neca, itauication und Tender Offer. The Plan of Recapitalization annexed 
heveto and the toc ierred tou eu 12 hereof are mutually interdependent ubligations. 

7.3. Lirntation om OUler Purchases ToPac aud MRC agree that neither they, their subsidiaries 
or wry pers tit n ‘heir behalf shall purehise any shares of MoPae Preferred Stock or Commor 
stock (or @ price in excess of SICU per share t period of six months after the Effective Date, 


7. Further Limitation oa Parchases Aj} phany agrees that neither it nor any persou acting in it: 


behalf shall paseoase any feob wtoloe Pieier ed Stuck or Common Stock or MRC capital stock for 
perwad of thi youl ( he telleeiny 

47. Termirattoa, Vy the event hat the Cl sing contemplated by Section 6.1 of this Agreement 

does nut take place on or Lefore December JL, i973, this Agreement may be terminated at the option 


of Alleghany, MoPac or MatC. by written notice to all of the parties hereto, Any termination under this 
Section 7.7 shall be without prejudice to any 4i sits or remedies that any party may possess at the dats 
of such termination by reason of any breach of this \precinent by any other party prior to such date, 


7.8. Limitations un Litigation. Ty approval of this Agreement, Plaintiffs and Defendants and all 


members of the lass represented by Phamtfs are deemed to agree that nothing incident or relating to 
Le sul teet matter of this Apreement, oral or wrilten, in lucing but not limited to negotiations and publi< 
dhlounccuents, wey ke aced by any such party or class member against any other party or class membe- 
in the Action o1 iy ky AeHOn, Uther tar one to eniorce rights and obligations created by or arising 


out of this Agreewent. ‘Lis lunitation shall survive the termination of this Agreement. 


4.9. Retenrion of Jurisdiction by Court. Upon the entry of the judgment referred to in Section 1.5 


hereof, the Court shel novert! less pets ju isdicticn of the matter to supervise the consuinmation of the 


settlement and for tl jure of awarding the fees and allowances referred to in Section 7.10. If the 
settlement is not consummun.ted, ar VY pwtly nay tiove to rcopen the judgment and no party shall oppose 
such application. 

7.10. Fees of Cunnsel. Atter the entry af u final judgment by the Court approving the terms of 
setilement contained bovein ail after such final iudement is no longer subject to appeal, Plaintiffs and/or “ 
counsel will apply to the Court for allow anees of fe: aud expenses, including fees and disbursements of 
attorneys, Accountants and experts; amd Defendants will not oppose the granting of such allowances 
as an their judgmeui sre: ascnable. Jsuy stich alloy ances shall be paid by MoPac and MRC. 

7.1. Waiver of Cuinre action cl naned /aintiff in the Action and any member of a class 
represented by a named Plaintiff in the Action, fy »proval of this Agreement, {s deemed to waive any 
objection to the propriety of the repreventaticn contoiued in Section 2.4 hereof, and to the reasonableness a 
of the dividends declo:ed by MoPae for any pericd between the date of this Agreement and the Effective 


Date if declared as contempiated in Section 2.4 hereof . 


7.12. Cooperation in Fijvcting Settlinient. The parties agree that they and their respective counse! 


} 
} 
€ one consult wath one anoilier fully, ‘n pleparing for and consuthmating the transactions 


will cooper 


it 
coutemplaicd by this rreny eae, 


7.15. Best I ifort MoPac, MPC and Alleshany will use their respective best efforts to procure 
aud cause to he de ivered to the other parties. ac co itemplated by this Agreement, the opinions of thici: 
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r 
respective counsel referred to in Sections 5.2, 5.3, and 5.4 hercof (including the use of their respective 
best effyrts seasonably to obtain or bring about all such proceedings, consents, or other authorizations, 
approvals or actions as may be required to form the basis of such opinions). Alleghany and MRC will 
usc their respective best efforts to bring abeut the fulfillment of the conditions contained in Section 5.1(c) 
hereof, MitC will use its best efforts to bring about the fulfillment of the conditions contained in Section 
3.10) hereof 


7.14. Lxchang Lisiing. Vronpily after the Etfective Date and for a period of five years thereafter, 


MoPae will use its best efforts to cause its Preferred Stock and Common Stock tobe listed on the 
New York Stock Lachanye, if during such time the Exchange’s requirements for listing are met. 

7.15 ction to be Taken by Alleghany, On the Determination Date or as promptly thereafter 
ay possible, Alleghany wilt advise Mol’ac as to the name of cach person who on such date held of 
revord shates of Class 1} Stock beneficially owned by Alleghany, and as to the number of such shares 
so held by each such person . 


7.16. Survival. ‘The warranties, representations and other obligations contained ‘in this Agree- 
ent shall survive the consummation of the transactions contemplated hereby, including the actions 
Le taken at the Closing hereunder ; 


71,. Entire Aareement. This Agreement contains the entire agreement between the parties 
hereto with respect to the transactions contenrplated hereby, and may not be modified or amended except 
by o writing duly executed by the party against whom the modification or amendment is asserted. 


718. Counterparts. This Agreement may be executed in one or, more counterparts, each of which 
shail be deemed! to constitute an original, but all of which together shall costitute the same agreement. 


Governing Law, his Agreement shall he construed and applied according to the laws of 


of New York, 
Captions. Captions are for reference only and do not constitute a part of this Agreement. 


7.21, Notices, Atl notices hereunder shall be in writing and shall be deemed to have been duly 
piven if persoually delivered, celepraplicd or nailed by certified mail as follows: 


(2) If to Alleghany, to: 
Mr. John J. Viurns, Jr. 
Alleghany Corporation 
350 Park Avenue 
New York, NY. 10022 
copy ton: 
John FE, ‘Tobin, sq 
Donovan Leisure Newton & Irvine 
2 Wall Streei 
New. York, N. Y. 10005: 
(b) If to MoPae, to: 
Mark M. Hennelly, Esq. 
Missouri Pacific Railroad Company 
210 North 13th Street 
St. Louis, Missouri 63103 
copy to: 
David W. Peck, Isq. 
Sullivan & Cromwell 
48 Wall Street 
New York, N. Y. 10005 


(c) If to MRC, to: 
Cicon L.. Burt, Esq 
Mississyji River Corporation 
9900 Clayton Road 
St. Louis, Missouri 63124 
copy to: 
Everett I. Willis Fisq 
Dewey, Luallantine, Bushby, Palmer & Wood 


140 Broadway 
New York, NY. 10005 


or to such different person or address as the parties hereto may designate by written notice 


In Witness Wurekzor, each party has caused this Agreement to be duly executed as of the date 
first above written 


ALLEGHANY CorRPORATION 


By Joun J. Burns, Jr. 


Vice President—Finance 


Jaren C. Horton 
Vice Presiaent and Secretary 


e& Missourt Paciric Rauxorn Company 
By D. B. Jenxs 


Chairman of the Board 
ATTEST: 


G. P, Stretincer 
Assistant Secretary 


Mississippi: River Corporation 


By Tuomas H. O’Lcary 


Executive Vice President 
ATTEST: 


T. M. Armstronc 


Secresy 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT oF NEW YORK 


BETTY LEVIN, ALLEGHANY CORPORATION 
and ROBERT LeVASSEUR, 


Plaintiffs, €7 Civil 5095 (EW) 


~against- ORDER AND FINAL 
JUDGMENT 


MISSISSIPPI RIVER CORPORATION, 
MISSOURI PACIFIC RAILROAD COMPANY, 
ROBERT H. CRAFT, T. C. DAVTS 

and THOMAS F, MILBANK, 


Defendants. 


The par ies to this action having submitted to the 
Court for its approval, pursuant to Rules 23 and 23.1 of the 
Federal Rules of Civil Procedure, a Stipulation of Settlement 
dated December 18, 1972; and 

By Order dated December 20, 1972, the Court having 
directed that a hearing be held on January 25, 1973, to de- 
termine whether the terms and provisions of the Stipulation of 
Settlement were fair, reasonable, adequate and proper and 
Should be approved, and to determine whether final judgment 
should be entered in accordance with the Stipulation of Settle- 
ment and having directed that notice of the settlement hearing 
be given to the MoPac stockholders in a manner specified in 
the order; and 

Notice of the hearing having been given to the 
stockholders in accordance with the order of December 20, 1972, 
it having been mailed, on December 27, 1972, to all stock- 


holders of record of defendant Missouri Pacific Railroad 


Company, as of the close of business on December 26, 1972, 
and it having been published in the national edition of The 
Wall Street Journal on December 27, 1972; and 

On January 2°, 1973, a hearing having been held to 
Getermine whethe: the proposed settlement embodied in the terms 
and provisions <¢ .c Stipulation of Settlement should be 
approved and at that hearing an opportunity having been pro- 
vided for all proponents of and obtuctors to the proposed 
settlement to be heard and to submit papers for the considera- 
tion of the Court; and 

The Court having considered the prior proceedings 
in this action, and the matters submitted to it, and after 
due deliberation having rendered an opinion on March 19, i373, 
and having determined that a final judgment should be entered; 
it is hereby 

ORDERED, ADJUDGED AND DECREED: 

1. That the terms and provisions of the Stipulation 
of Settliment dated December 18, 1972, are fair, reasonable, 
adequate and proper to the Missouri Pacific Railroad Company 
and to the members of the class consisting of all of its Class 
B stockholders, and the same are hereby approved, as. per the 
Opinion of the Court dated March 19, 1973. 

2. That the notice to the stackholders of the hear- 
ing was fair, adequate and sufficient and constituted compliance 
with Rules 23(e) and 23.lof the Federal Rules of Civil Pro- 
cedure. 

3. That any and all objections to the terms and 
proyisions of the Stipulation of Settlement are hereby over- 


ruled. 


4. That the parties to the Stipulation of Settle- 
ment are hereby authorized and directed to consummate the 
settlement of this action pursuant to the arms and pro- 
visions of the Stipulation of Settlement. 

sidiateaia 

Fe That ,the Complaint and Amended Complaint of 
Betty Levin, the Complaint and Amended Supplemental Complaint 
of Alleghany Corporation, and the Complaint of Robert 
LeVasseur are hereby dismissed as against all defendants on 
the merits, with prejudice and without costs to any party. 

6. That the Court retains jurisdiction of all 
matters respecting the consummation of the settlement of this 
action pursuant to the Stip..lation of Settlement and for the 
purpose of entertaining applications for attorneys' fees and 
expenses by counsel for plaintiffs Betty Levin and Robert 
LeVasseur and by plaintiff Alleghany Corporation. 


Dated: New York, New York 


apr” * , 1973 


Chive ARG, Abe 
EDWARD WEINFEL 


U.S.D.J. 


Judgment entered: 
AY 2B 
Pp ded » ance 


